Strikes in the transport sector by Grigor, Marius Hugo
  
STRIKES IN THE TRANSPORT SECTOR 
 
 
by 
 
 
MARIUS HUGO GRIGOR 
 
 
 
 
 
Submitted in partial fulfillment of the 
requirements for the degree of 
 
MAGISTER LEGUM 
 
in the Faculty of Law 
at the 
Nelson Mandela Metropolitan University 
 
 
 
 
 
 
 
 
SUPERVISOR:        Mr. Marius Kotze  
           
OCTOBER 2013 
 
 
 ii 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dedicated to my wife 
    Francien Grigor 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 iii 
TABLE OF CONTENTS 
 
                        Page 
SUMMARY………………………………………………………………………………………………….…vi  
 
CHAPTER 1: 
INTRODUCTION………………………………………………………………………………..…………….1 
 
CHAPTER 2: GENERAL PRINCIPLES CONCERNING THE RIGHT TO STRIKE 
 
2.1  INTRODUCTION……………………………………………………………………………….3 
 
2.2  OBJECTIVES OF STRIKES……………………………………………….………………….5 
 
2.3  VARIOUS TYPES OF STRIKE ACTION……………………………………………….……5 
 
2.4  CATEGORY OF WORKERS NOT PERMITTED TO STRIKE……………………….……6 
 
2.5  CONDITIONS FOR A PROTECTED STRIKE………………………………………….…...8 
 
2.6  PROTECTION FOR WORKERS INVOLVED IN A PROTECTED STRIKE…………….10 
 
2.7  ABUSE OF THE RIGHT TO STRIKE……………………………………………………….11 
 
2.8  PICKETING…………………………………………………………………………………….14 
 
2.9  RESTRICTIONS ON THE RIGHT TO STRIKE………………………………………...….16 
 
2.10  CONCLUSION…………………………………………………………………………………16 
 
CHAPTER 3: NATIONAL LEGISLATION AND LIMITATIONS OF THE RIGHT TO STRIKE 
 
3.1  INTRODUCTION……………………………………………………………………………...17 
 
 iv 
3.2  THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA NO 108 OF 1996.…17 
 
3.3  THE LABOUR RELATIONS ACT NO 66 OF 1996………………………………………..19  
 
3.4  PROPOSED AMENDMENTS TO THE LABOUR RELATIONS ACT NO 66 OF 1995..24 
 
3.5  THE BASIC CONDITIONS OF EMPLOYMENT ACT NO 75 OF 1997…………………28 
 
3.6  CONCLUSION………………………………………………………………………………..29 
 
CHAPTER 4: THE DYNAMICS OF SOUTH AFRICAN TRANSPORT NETWORK 
 
4.1  INTRODUCTION………………………………………………………………………………30 
 
4.2  ROAD TRANSPORT………………………………………………………………………….30 
 
4.2.1 Storage…………………………………………………………………………………………32 
 
4.2.2 Distribution……………………………………………………………………………………..32 
 
4.3  RAIL TRANSPORT..……………………………………………………………………….…33 
 
4.4  PORTS AND SHIPPING……………………………………………………………………..34 
 
4.5  THE TRANSPORT SECTOR AS EMPLOYER……………………………………………34 
 
4.6  THE TRANSPORT SECTOR AS CONTRIBUTOR TO THE SOUTH AFRICAN 
ECONOMY……………………………………………………………………………………35     
 
4.7  CONCLUSION………………………………………………………………………….…….36 
 
 
 
 v 
CHAPTER 5: STRIKES IN THE TRANSPORT SECTOR     
  
5.1  INTRODUCTION………………………………………………………………….…………..39
           
5.2  NEGOTIATIONS ON MATTERS OF MUTUAL INTEREST………………………………39
      
5.3 THE ROLE OF THE NATIONAL BARGAINING COUNCIL FOR THE ROAD  
FREIGHT AND LOGISTICS INDUSTRY…………………………………………….…..…48
   
5.4  THE FREQENCY OF STRIKES……………………………………………………………..52
         
5.5  THE SEVERITY OF STRIKES…………………………………………………..…….….…55 
 
5.6  CONTROL OF LABOUR UNIONS OVER STRIKING WORKERS………………….…..56 
 
5.7  THE EFFECT OF LABOUR COURT ORDERS OVER STRIKING WORKERS…….…57 
 
5.8  THE EFFECT OF STRIKES ON THE TRANSPORT SECTOR………………………….59 
 
5.9  THE EFFECT OF STRIKES IN THE TRANSPORT SECTOR ON OTHER  
SECTORS……………………………………………………………………………………..60 
 
5.10  THE EFFECT OF STRIKES IN THE TRANSPORT SECTOR ON THE ECONOMY….60 
 
5.11  CONCLUSION…………………………………………………………………………………61 
 
CHAPTER 6: CONCLUSION………………………………………………………………………………66
           
TABLE OF STATUTES……………………………………………………………………………………..71
                  
TABLE OF CASES………………………………………………………………………………………….72
         
BIBLIOGRAPHY…………………………………………………………………………………………….73
   
 vi 
SUMMARY 
 
Strike action by employees is globally used in matters of mutual interest in order to place 
pressure on employers to meet their demands although the right to strike is not contained in any 
of the International Labour Organisation’s (ILO) conventions or recommendations. 
 
Two conventions of the ILO are however relevant in the context of strikes and lockouts.1 The first 
is the Freedom of Association and Protection of the Right to Organise Convention 87 of 1948 and 
the second convention of importance is the Right to Organise and Collective Bargaining 
Convention 98 of 1949, both of which was ratified by South Africa and accordingly binds South 
Africa to comply with their provisions. The ILO appointed legal experts to assist the drafters of the 
Labour Relations Act,2 (LRA) in order to comply with these conventions. Furthermore section 3 of 
the LRA provides that the LRA must be interpreted in compliance with the international law 
obligations of South Africa.  
 
Section 27 of the Interim Constitution3 made provision for both the right to strike and the right of 
employers to lockout. In the proposed text of the final Constitution the recourse of the employer to 
lockout was not included. The text of the final Constitution was submitted to the Constitutional 
Court (CC) for certification in that it had to decide whether the new text of the final Constitution 
complied with the constitutional principles agreed to by the different political parties as the 
inviolable framework for the final Constitution. The CC delivered its judgment in Ex parte 
Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic 
of South Africa4 and concluded that the omission of a right to lockout from the final Constitution 
does not conflict with constitutional principles. The CC did not agree with the argument, raised by 
Business South Africa, based on the proposition that the right of employers to lockout is the 
necessary equivalent to the right of workers to strike and that therefore, in order to treat workers 
and employers equally, both should be recognized in the new text. The result of this judgment is 
that employees’ right to strike is expressly protected by section 23 of the Constitution whilst the 
right of employers to lockout their employees is not expressly entrenched. The employers’ right is 
however protected by implication through the express protection of the right to bargain collectively 
in terms of section 23(5) of the Constitution and section 64 of the LRA.  
                                                 
1
 Basson et al Essential Labour Law 5
th
 ed (2009) 303 – 304. 
2
 Labour Relations Act, No. 66 of 1995.   
3
 Constitution of the Republic of South Africa Act, No. 200 of 1993. 
4
 (1996) 17 ILJ 821 (CC).                                               
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CHAPTER 1 
 
INTRODUCTION 
 
The focus of this paper is to draw a holistic picture of strikes in the transport sector and to 
consider the conduct of striking workers, the nature and impact it has on the economy. 
Furthermore, to evaluate the proposed amendments of the LRA against the Constitutional right to 
strike.   
 
The aim of this paper is however on the manner in which business is conducted in the transport 
sector. The consequences of the right to strike, the character of strikes and where we find 
ourselves today in the sector. But most importantly on how employers should change their 
thinking of doing business in the transport sector.    
 
The very nature of strike action is to inflict financial harm on the employer. The relationship 
between collective bargaining and industrial action, is much like the relationship between war and 
diplomacy: it is the threat of force and the pain which its exercise might inflict on either side which 
generally induces governments to seek solutions to international problems by negotiations. The 
threat of superior force also governs the way statesmen move their pieces in the bargaining 
game. This may entail bluff, which, in final analyses, can only be called by declaring open war. 
But even after war breaks out diplomacy continues, unless the more powerful side demands 
unconditional surrender. However, it is unwise to push the analogy between warfare and strike 
action too far. Strikes are not battles fought in a constant war between management and labour; 
they are merely the means by which employees periodically exert their collective right to withdraw 
labour, and by which management’s ability to do without labour is weighed against the workers’ 
capacity to endure without pay. To equate strike action with warfare may lead to misconceptions, 
not the least of which is to regard strikes as justification for drawing other ‘weapons’ to induce 
surrender. 5 
 
The transport sector in particular found itself vulnerable over the pass decade when the striking 
workers escalated their protest action in South Africa and resorted to violence in order to get their 
demands accepted, sooner rather than later. Different from other businesses, transport 
                                                 
5
 Grogan Collective Labour Law 1
st 
ed (2010) 141-174.       
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companies could not merely close their gates and continue their business with skeleton or 
temporary staff as their trucks had to be send out on the roads where it was either stoned or 
burned. Due to centralized bargaining in South Africa, these strikes are executed throughout the 
country and therefore trucks are targeted on all major and secondary roads. Besides the violent 
nature of strikes and demands of double digit wage increases every year, the transport sector had 
to content with a more than 100% fuel increase since 2003. Rightly or wrongly, the results of 
strike action in the transport sector would naturally have an effect on the landscape of the 
transport industry and unionism in the sector. This paper will thus not only consider the proposed 
amendments of the LRA as a possible solution, but will analyze the manner in which the transport 
industry operates, in order to arrive at a holistic and practicable solution for both the employee 
and employer.   
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CHAPTER 2 
 
GENERAL PRINCIPLES CONCERNING THE RIGHT TO STRIKE 
 
2.1 INTRODUCTION 
 
The Industrial Disputes Prevention Act of 19096 was the first attempt at regulating industrial 
relations in South Africa.7  The Rand Revolt in 1922 gave rise to the publishing of the Industrial 
Conciliation Act8 that provided for the establishment of a standing conciliation board by an 
employer and a trade union, or the majority of employees in an enterprise. Its powers were 
however confined to the settlement of disputes, and any agreement reached were restricted to 
the parties themselves that meant that the Government continued to baulk at giving collective 
bargaining any institutional permanency and extending agreements beyond the parties 
themselves. Unions for white, coloured and Indian workers had cause to be pleased with the final 
form of the Act. Many of their criticism of the Bill were addressed, although government resisted 
the call for compulsory centralized bargaining. Influenced by Britain’s recently-established 
’Whitley councils’ as well as developments in other countries of the then British Empire,9 the Act 
provided for voluntary establishment of permanent collective bargaining institutions, termed 
‘industrial councils’, by employers’ organizations and registered non-African trade Unions. It also 
gave the Minister power to extent an agreement reached by a council to all employers and 
employees that fell within its jurisdiction if he deemed it expedient to do so and was satisfied that 
the parties were sufficiently representative of the industry concerned.   
 
Unions were less happy with the provision that, once an industrial council had been established, it 
was unlawful to declare a strike until the issue in dispute had been submitted to the council and 
had been considered and reported upon by the council. Furthermore, if an industrial council 
agreement prohibited strike action during its currency or any other period, a strike would only be 
lawful upon the expiry of that period. The provision, however, had a twofold purpose. First, for 
                                                 
6
 Act 20 of 1909, published after the white mineworkers strike of 1907. 
7
 Godfrey S Collective Bargaining in South Africa: Past, Present and future, Juta 2010 p42-45. 
8
 Act 11 of 1924. 
9
 One influence was the Australian Conciliation and arbitration Act of 1904, which provided for industrial bargaining and the  
  solution of  disputes by compulsory arbitration, and  similar  legislation in New Zealand, but Davies  argues that it was the  
  Canadian  principle  of ‘compulsory  conciliation’  that informed  the  Industrial  Conciliation  Bill.  (Davies 1978 ‘The Class  
  Character of South Africa’s Industrial Conciliation Legislation’74-75 in E Webster (Ed) Essays in Southern African Labour  
  History (Raven Press 178).    
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political as much as for economical reasons the government clearly desired to stabilize relations 
between employers and white labour, and restrictions on strike action offered a way of achieving 
this aim.  Secondly, it provided an incentive for employers to participate in industrial councils.   
 
After the Van Reenen Commission’s report, the Industrial Conciliation Act of 1924 was replaced 
in 1937 by a new consolidated statue, the Industrial Conciliation Act10 that was repealed in 1956 
when the new Industrial Conciliation Act11 was published. The more progressive legislation 
became, the more oppressive the state became as more repressive measures were affected by 
the state.  Conditions for Africans worsened, real wages declined and few strikes took place as it 
was met by brutal force. The standoff between labour unions and the state however escalated 
with the civil up rise in 1976 and the Wiehahn Commission’s report was the watershed in the 
history of the labour system in South Africa with the promulgation of the new Industrial 
Conciliation Amendment Act.12   
 
Since the Wiehahn Commission, unionism grew exponentially and by 1982 the first skirmish 
occurred during council negotiations, which were already complicated by the fact that they 
included, for the first time, one of the new trade unions, viz the Steel, Engineering and Allied 
Workers’ Union (SEAWU).  It had demanded an increase for unskilled workers at the ‘expense’ of 
skilled workers, which was rejected by the established unions. The Steel and Engineering 
Industries Federation of South Africa (SEIFSA) response to the differing demands of the unions 
was an across-the-board increase of 25 cents per hour, which was rejected by the unions. The 
deadlock at the council sparked a wave of strikes on the East Rand of which the most important 
strike was at Scaw Metals, which was an influential member of the SEIFSA and a Metal and 
Allied Workers’ Union (Mawu) stronghold.  Here workers had downed tools over a demand for 10 
cents per hour increase. The fact that it was well below the offer made by SEIFSA was a clear 
indication that the issue was not the wage increase but the level at which it was negotiating. 
Workers at Scaw wanted management to respond to their demands at the enterprise level rather 
than at the industrial council where they were not represented. Scaw management refused to 
negotiate and workers went on strike. Although the right to strike under certain conditions was 
established by this time, it was evident from this strike action that the level of bargaining, the 
many unions active in South Africa and the extension of agreements would pose its own 
challenges. After the new political dispensation in South Africa of 1994, the right to strike was 
                                                 
10
 Act 36 of 1937. 
11
 Act 28 of 1956 (subsequently renamed the Labour Relations Act 28 of 1956). 
12
 Act 94 of 1979.                                
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constitutionalised as discussed in the summary and this chapter will thus focus on the aims and 
conditions of the right to strike.                  
 
2.2  OBJECTIVES OF STRIKES 
 
The objective of a strike is “for furthering and defending the interest of workers” as defined by 
Article 10 of Convention No. 87 set down by the Committee on Freedom of Association and the 
Committee of Experts of the International Labour Organisation13.  The Committee on Freedom of 
Association and the Committee of Experts have accepted that strikes are not limited to disputes 
that could be resolved by the signing of a collective agreement but could also be related to 
workers dissatisfaction of economic and social matters and could also extend to sympathy strikes. 
Strikes of a purely political nature does however not fall within the scope of the principles of 
freedom of association as defined in Article 10 of Convention No. 87. Strike action is thus a 
recognized and powerful tool that can be used by staff and trade unions to have their demands 
met by the employer or employer’s organisation.     
 
2.3  VARIOUS TYPES OF STRIKE ACTION 
 
Section 213 of the LRA defines strike as follows: 
 
“strike means the partial or complete concerted refusal to work, or the retardation or obstruction  of 
work, by persons who are or have been employed by the same employer or by different employers, 
for the purpose of remedying a grievance or resolving a dispute in respect of any matter of mutual 
interest between employer and employee, and every reference to "work" in this definition includes 
overtime work, whether it is voluntary or compulsory;” 
 
A strike can take on many forms and would depend on the nature and severity of the dispute or 
demand.  
 
2.3.1 Economic strikes normally relates to inadequate compensation with regards to wages 
or salaries and may also include matters of benefits extended to employees.  
 
                                                 
13
 Gernigon B “ILO Principles Concerning The Right To Strike” www.ilo.org/wcmsp5/groups/public/…ed> (accessed   
   4/7/2013).        
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2.3.2 Sympathetic or secondary strikes concerns workers in other sectors who join workers 
already on strike in another sector in sympathy.      
 
2.3.3 General strikes relate to members of all the labour unions in a sector on matters of 
common interest and could thus include the principles of a sympathetic strike. 
 
2.3.4 Sit-in strikes also referred to as ‘sit down’, ‘pen down’ or ‘tools down’ strikes relate to 
workers who show up to their place of work but refuse to work and refuse to leave, 
which makes it particularly difficult to make use of casual workers to do their work. 
 
2.3.5 Go-slow strikes relates to workers who show up for work but work at a slow pace, 
causing loss in the production of the business or efficiency of the employer. 
 
2.3.6 Sickout strike relates to workers who call in sick on the same day in order to display 
the effect if they should embark on full-scale strike action. 
 
2.3.7 Wildcat strikes relates to workers who go on strike without the consent of their 
unions, normally due to conduct by the employer that is ill received by the workers. 
Unions would not agree to wildcat strikes, as it is not in compliance of the LRA. 
 
2.4  CATEGORY OF WORKERS NOT PERMITTED TO STRIKE  
 
Section 65 of the LRA prescribe as follows: 
 
“(1)   No person may take part in a strike or a lock out in any conduct in contemplation or 
furtherance of a strike or a lock-out if-  
 
(a) that person is bound by a collective agreement that prohibits a strike or lock-out in 
respect of the issue in dispute; 
 
(b) that person is bound by an agreement that requires the issue in dispute to be referred 
to arbitration; 
 
(c) the issue in dispute is one that a party has the right to refer to arbitration or to the 
Labour Court in terms of this Act; 
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(d) that person is engaged in- 
(i) an essential service
14
  
(ii) a maintenance service
15
 
    
  (2) (a) Despite section 65(l)(c), a person may take part in a strike or a lock-out or in any
 conduct in contemplation or in furtherance of a strike or lock out if the issue in
 dispute is about any matter dealt with in sections 12 to 15. 
 
(b) If the registered trade union has given notice of the proposed strike in terms of 
section 64(l) in respect of an issue in dispute referred to in paragraph (a), it may not 
exercise the right to refer the dispute to arbitration in terms of section 21 for a period 
of 12 months from the date of the notice. 
 
  (3)  Subject to a collective agreement, no person may take part in a strike or a lockout or in any 
conduct in contemplation or furtherance of a strike or lockout     
 
(a) if that person is bound by- 
(i) any arbitration award or collective agreement that regulates the issue in 
dispute; or 
(ii) any determination made in terms of section 44 by the Minister that regulates 
the issue in dispute; or 
 
(b)  any determination made in terms of the Wage Act and that regulates the issue in 
dispute, during the first year of that determination.” 
 
The conditions under which workers are not permitted to strike cannot be regarded as a limitation 
of the Constitutional right to strike, as the above provisions merely give credence to processes 
provided for in other national legislation that have an influence on labour relations. Should strikes 
be allowed in the above circumstances, it would nullify due process. Strikes in relation to section 
65(3)(a)(i) would effectively mean that workers do not agree with the outcome of an arbitration or 
the agreed collective agreement and opted to work outside the ambit of the law. The above 
provisions thus protect the integrity of labour legislation processes and discourage civil 
disobedience.     
                                                 
14
 Essential services regulated by sections 70 – 75 of LRA.  
15
 Maintenance services regulated by section 75 of LRA.                                                                  
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2.5  CONDITIONS FOR A PROTECTED STRIKE 
 
Section 64 of the LRA prescribe the conditions under which a strike will be regarded as protected 
as follows: 
 
“(1) Every employee has the right to strike and every employer has recourse to lock out if- 
 
(a) the issue in dispute has been referred to a council or to the Commission as required 
by this Act, and- 
(i) a certificate stating that the dispute remains unresolved has been issued: or- 
(ii) a period of 30 days, or any extension of that period agreed to between the 
parties to the dispute, has elapsed since the referral was received by the 
council or Commission; and after that-   
 
(b) in the case of a proposed strike, at least 48 hours’ notice of the commencement of 
the strike, in writing, has been given to the employer, unless- 
(i) the issue in dispute relates to a collective agreement to be concluded in a 
council, in which case, notice must have been given to that council; or 
(ii) the employer is a member of an employers’ organisation that is a party to the 
dispute, in which case, notice must have been given to that employers’ 
organisation; or 
 
(c) in the case of a proposed lock-out, at least 48 hours’ notice of the commencement of 
the lock-out, in writing, has been given to any trade union that is a party to the 
dispute, or, if there is no such trade union, to the employees, unless the issue in 
dispute relates to a collective agreement to be concluded in a council, in which case, 
notice must have been given to that council; or 
   
(d) the case of a proposed strike or lock-out where the State is the employer, at least 
seven days’ notice of the commencement of the strike or lock-out has been given to 
the parties contemplated in paragraphs (b) and (c). 
 
(2) If the issue in dispute concerns a refusal to bargain, an advisory award must have been made 
in terms of section 135(3)(c) before notice is given in terms of subsection 1(b) or (c). A refusal 
to bargain includes- 
 
 (a) a refusal- 
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  (i) to recognize a trade union as a collective bargaining agent; or 
  (ii) to agree to establish a bargaining council; 
(b) a withdrawal of recognition of a collective bargaining agent; 
  (c) a resignation of a party from a bargaining council;  
  (d) a dispute about- 
   (i) appropriate bargaining units;                                                  
    (ii) appropriate bargaining levels; or 
   (iii) bargaining subjects. 
 
(3) The requirements of subsection (1) do not apply to a strike or a lock-out if- 
 
(a) the parties to the dispute are members of a council, and the dispute has been dealt 
with by that council in accordance with its constitution; 
 
(b) the strike or lockout conforms with the procedures in a collective agreement;  
    
(c) the employees strike in response to a lock-out by their employer that does not comply 
with the provisions of this Chapter; 
 
(d) the employer locks out its employees in response to their taking part in a strike that 
does not conform with the provisions of this Chapter; or 
(e) the employer fails to comply with the requirements of subsections (4) and (5). 
 
(4) Any employee who or any trade union that refers a dispute about a unilateral change to terms 
and conditions of employment to a council or the Commission in terms of subsection (1)(a) 
may, in the referral, and for the period referred to in subsection (1)(a)- 
 
(a) require the employer not to implement unilaterally the change to terms and conditions 
of employment; or   
 
(b) if the employer has already implemented the change unilaterally, require the 
employer to restore the terms and conditions of employment that applied before the 
change. 
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(5) The employer must comply with a requirement in terms of subsection (4) within 48 hours of 
service of the referral on the employer.”  
 
The main focus of the LRA is to establish an orderly environment in which collective bargaining 
can take place. Section 64 of the LRA thus makes provision for the orderly process under which 
employees may embark on strike action if a matter in dispute remains unresolved. Non-
compliance with section 64(1)(b) would mean that the strike is unprotected. Under conditions 
where striking workers partaking in a protected strike make themselves guilty of intimidation or 
violence, the employer could apply to have the strike interdicted.   
 
Employers should however be aware that the demand made on the employer, that lead to the 
dispute, should at least be lawful. Employees cannot expect the employer to disregard the law in 
order to meet their demands.  
 
 2.6  PROTECTION FOR WORKERS INVOLVED IN A PROTECTED STRIKE 
 
Section 67 of the LRA prescribes the conditions that must prevail in strikes or lockouts as sub-
section (4) provides specifically for the protection of employees who are in compliance of the Act 
as follows: 
 
“An employer may not dismiss an employee for participating in a protected strike or for any 
conduct in contemplation or in furtherance of a protected strike.” 
 
Sub-section (6) prescribes the protection for employees who are in compliance of the Act against 
civil action as follows: 
 
  “  Civil legal proceedings may not be instituted against any person for- 
   
  (a) participating in a protected strike or a protected lock-out; or 
(b) any conduct in contemplation or in furtherance of a protected strike or a protected 
lock-out.” 
 
The most important aspect of the above provisions is that an employee may not be dismissed for 
partaking in a protected strike and that no civil action may be instituted against a person partaking 
in such a strike.  Employees should however be aware that nothing prevents the employer to 
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fairly dismiss a striking worker for engaging in unlawful action such as intimidation or violence 
during strike action, regardless the fact that such a strike is regarded as protected.  Further to 
this, striking workers under these protected strike conditions are not protected against the 
employer dismissing employees due to operational requirements in terms of section 189 of the 
LRA. The employer must however be able to show that the reason for dismissal is truly related to 
operational requirements.    
 
Section 187 of the LRA provides that: 
 
“(1) A dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary 
to section 5 or, if the reason for the dismissal is- 
   
(a) that the employee participated in or supported, or indicated an intention to participate 
in or support, a strike or protest action that complies with the provisions of Chapter 
IV;” 
 
It might be argued that the reason for the provision of section 187 is to protect striking workers 
against employers who want to settle scores in using other provisions of the LRA to dismiss 
employees, whilst the true reason relates to employees participating in strike action.  It is for this 
reason that when find true, such a dismissal is regarded as automatically unfair. 
 
2.7  ABUSE OF THE RIGHT TO STRIKE 
 
A large number of press releases and reports were issued over the pass four years about the 
intensity and violence during strike action, since the world recession started to fasten its 
stronghold on the economy.  
 
Freedom House South Africa reported,16 that South Africans are free to form, join, and participate 
in independent trade unions, and the country’s labour laws offer unionized workers a litany of 
protections. The Congress of South African Trade Unions (COSATU), the nations largest trade 
union federation, claims about two million members. Strike activity is very common, and unionized 
workers often secure above-inflation wage increases. Strikes are increasingly violent; the wildcat 
strikes in the mining sector during 2012 resulted in at least 50 deaths and massive damage to the 
                                                 
16
 Anonymous “Political rights and civil liberties” <www.freedomhouse.org/report/freedom-world/2013/south-africa> 
   (accessed 28 June 2013).  
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economy. In September 2012, the South African Transport and Allied Workers Union (SATAWU) 
and other unions staged a legal three-week strike that turned violent, leaving one worker dead 
and several injured. In November 2012, wildcat strikes by vineyard workers in the Western Cape 
resulted in one death and the temporary deployment of police to the De Doorns area.  Also during 
the year 2012, police killed 34 striking mineworkers during a violent confrontation near Marikana 
in August, marking the worst incident of state violence in the post-apartheid era. Earlier clashes 
between rival unions had left 10 dead, and subsequent violence during a spate of wildcat strikes 
resulted in at least another six fatalities and scores of injuries. A government-sponsored inquiry 
into the violence at Marikana was still ongoing by mid 2013.  
 
The South African Minister of Labour, the honourable Mildred Oliphant on 27 September 2012, 
called on unions and workers engaging in strike actions, not to abuse their rights, but to embark 
on protest responsibly.17 She called on trade union leaders and workers to act responsibly and 
observe the prescripts of the laws of the land when contemplating embarking on a strike or 
protest action.   
 
Oliphant said that government was worried at the proliferation of industrial action that was not in 
keeping with labour laws and may result in upsetting the already fragile economic outlook. Most of 
the time, this action was accompanied by intimidation, violence and extensive damage to 
property. 
 
“Every employee has the right to strike and this right is enshrined in our Constitution, the supreme 
Law of the Land.  The protection of the right to strike is a necessary and useful right in pursuit of 
sound industrial relations in general and industrial peace and stability in particular. All that the 
employees have to do to exercise this right is to comply with the provisions of the Labour Relations. 
This means that they cannot be fired for striking, sued for damages, nor will they be regarded as 
having breached their contract of employment.”   
 
In addition, Oliphant said a trade union can authorize striking workers to picket in support of the 
strike and they can still enjoy the protection of the law.  She said strikers therefore have the right 
in law, to demonstrate their plight to the general public and to workers who are not keen to join 
them in their strike.  
 
                                                 
17
 Oliphant M “Union workers urged to strike responsibly” www.sanews.gov.za> (accessed 3 July 2013).  
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“There is therefore no justification for the recent wave of unprocedural strikes when the legal 
requirements are so clear and straight forward.”   
 
Oliphant said it was therefore concerning to see unprocedural strikes, accompanied by unlawful 
behaviour.  
 
“There can be no justification for the distasteful events that the country witnessed in the mining 
industry recently. There can be no debate that strike, protest action and picket action must be 
peaceful and those who choose to participate must act lawful. There can be no excuse for 
lawlessness. Act of violence, intimidation and damage to property and any other forms of lawlessness 
has no place in the industrial relations and must be condemned in the strongest terms possible.”   
 
Oliphant instructed that trade union leaders must make sure that their members were made fully 
aware, not only of their rights when striking, but also their obligations and in addition, to make 
sure that in the process of exercising this right, they do not violate other citizens’ rights.  
 
“Government has also taken note of a number of economic and academic commentators who have 
taken a broad swipe at it for what they call lack of effective intervention without providing details of 
what they are proposing should be done. I must also remind all the social partners in the Labour 
Relations world of work that it is undesirable to involve police in the industrial disputes, but if workers 
and/or participants engage in unlawful acts during protest action, that in itself will be an invitation for 
the police and other law enforcement agencies to become involved. The law enforcement institutions 
including the South African Police Services must step in to deal with lawlessness.”  
 
What is evident from the above is that the State believes that striking workers had stepped 
outside the ambit of the law, in order to have their demands met. Further to this, it shows that 
regardless the countless calls on striking workers to act peaceful and those who choose to 
participate to act lawful, the State has no influence over striking workers. The number of persons 
who lost their lives during strike action is a reflection of the dire position in which labour peace 
finds itself today. Although the State recognizes that it is undesirable to involve police in industrial 
action, they are prepared that law enforcement institutions including the South African Police 
Services must step in to deal with lawlessness. The statement that trade union leaders must 
make sure that their members were made fully aware, not only of their rights, but also their 
obligations and that they do not violate other citizens rights, is a stern warning from the State to 
unionists and striking workers. In my view, this does not bode well for the future of labour peace 
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in South Africa. From the above it is clear that strike action over the past decade caused serious 
damage to the previously strong relationship between the State and unionist’s in South Africa.       
 
2.8  PICKETING 
 
“Picketing” is not defined by the LRA. The Canadian Labour Relations Code18 however defines it 
as follows: 
 
“”picket” or “picketing” means attending at or near a person’s place of business, operations or 
employment for the purpose of persuading or attempting to persuade anyone not to: 
(a) enter that place of business, operations or employment, 
(b) deal in or handle that person’s product, or 
(c) do business with that person,    
and a similar act at such a place that has an equivalent purpose;” 
 
The National Economic Development and Labour Council (NEDLAC) has issued a code of good 
practice on picketing in terms of section 203(1) of the LRA that provides as follows: 
 
 “1. Introduction 
1. This code of good practice is intended to provide practical guidance on picketing in 
support of any protected strike or in opposition to any lock-out It is intended to be a guide to 
those who may be contemplating, organising or taking part in a picket, and for those who 
as employers or employees or members of the general public may be affected by it. 
 
2. Section 17 of the Constitution recognises the right to assemble, to demonstrate, to picket 
and to present petitions. This constitutional right can only be exercised peacefully and 
unarmed. Section 69 of the Labour Relations Act, 1995 (Act No. 66 of 1995) ("the Act"), 
seeks to give effect to this right in respect of a picket in support of a protected strike or a 
lock-out. 
 
3. This code does not impose any legal obligations and the failure to observe it does not by 
itself render anyone liable in any proceedings. But section 69(5)(b) of the Act provides that 
the Commission must take account of this code of good practice when it establishes 
picketing rules. 
 
                                                 
18
 Definition of “picketing” declared to be of no force or effect by the Supreme Court of Canada. See U.F.C.W. Local 1518, 
    v. KMart Canada Ltd. [1999] 2S.C.R. 1083. 
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4. Any person interpreting or applying the Act in respect of any picket must take this code 
of good practice into account. This is the effect of section 203 of the Act. This applies to the 
Commission, Labour Court, the Labour Appeal Court and the South African Police 
Services. 
 
5. This code does not apply to all pickets and demonstrations in which employees and 
trade unions may engage. It applies only to pickets held in terms of section 69 of the Act. 
That section has four elements: 
 a. The picket must be authorised by a registered trade union 
 
b.  Only members and supporters of the trade union may participate in the 
picket. 
 
c.  The purpose of the picket must be to peacefully demonstrate in support of 
any protected strike or in opposition to any lock-out. 
 
d. The picket may only be held in a public place outside the premises of the     
employer or, with the permission of the employer, inside its premises. The 
permission of the employer is subject to overrule by the CCMA, if such 
permission is unreasonably denied.  
 
6. If the picket complies with these four elements then the ordinary laws regulating the right 
of assembly do not apply. These laws include the common law, municipal by-laws and the 
Regulation of Gatherings Act, 1993 (Act No. 205 of 1993). 
  
 
7. A picket with purposes other than to demonstrate in support of a protected strike or a 
lock-out is not protected by the Act The lawfulness of that picket or demonstration will 
depend on compliance with the ordinary laws. 
 
From the introduction of the code it is clear that it aims to give value to section 17 of the 
Constitution and practicable guidance to the right to picket in terms of section 69 of the LRA. It 
could be argued that in drafting the code, NEDLAC realized that the environment in which 
picketing would take place would not be conducive in improving relationships and perhaps for that 
reason reflected in the code that the right to picket must be exercised peacefully and unarmed. It 
could be for the same reason that picketing rules, pickets on the employer’s and the aspect of 
conduct in the picket are also provided for in the code of good practice on picketing. What is 
however of particular interest is that the code makes provision for the role of police during 
picketing. The code is specific in stating that it is not the function of the police to take any view of 
the merits in particular of the dispute giving rise to a strike or a lock-out and refers to the police’s 
general duty to uphold the law and may take reasonable measures to keep the peace whether on 
the picket line or elsewhere. The code does however recognize that the police have the 
responsibility to enforce the criminal law and may arrest picketers for partaking in violent conduct.    
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2.9  RESTRICTIONS ON THE RIGHT TO STRIKE 
 
Contrary to the provisions of section 67(5) of the LRA, nothing prevents the employer to charge 
and fairly dismissing employees who makes themselves guilty of unlawful conduct during strike 
action.  Further to this, although no civil action may be instituted against a union or employees 
who comply with the provisions of a legal strike, the employer may fairly dismiss employees for a 
reason related to operational requirements. It is thus essential that striking workers must not 
merely comply with the requirements for a lawful strike but to also avoid actions during a strike 
that could lead to their dismissal and placing their employer in such a position that would 
necessitate the business to institute proceedings in terms of section 189 of the LRA related to 
operational requirements, due to the loss of business or a contract that could lead to the closure 
of a division of the business.  It is arguable that the right to strike can be described as the most 
power labour right afforded to South African workers in the post-apartheid era as it not only force 
the employer to engage workers in negotiations, but could also lead to the total closure of a 
business or the total destruction of a business or industrial sector. Such a powerful right should 
thus be accompanied by a powerful obligation of responsibility. A responsibility cannot be 
legislated, although legislative restrictions aimed to address the responsibility, provides guidance.                                     
 
2.10  CONCLUSION 
 
Civil liberties, such as the right to strike, can only be maintained if such liberties is exercised 
responsibly, as the moment such liberty infringe on the liberties of others, such liberty enters a 
domain of conflict and the risk of being restricted due to the common reaction of a perception of 
fear. The provision of liberties is mostly met with acceptance, whilst the restriction of such liberty 
can lead to even more and greater challenges. One would thus caution the State as legislature, 
not to restrict the right to strike in any fashion in an attempt to address the abuse of this liberty. 
The further perception that the restriction of the right to strike would be acceptable by the majority 
of the public due to the conditions prevailing and the fear of most, would not justify such 
restriction, as any liberty must be afforded the opportunity to evolve to the stage where such right 
meet with its responsibility.            
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CHAPTER 3 
 
 NATIONAL LEGISLATION AND LIMITATIONS OF THE RIGHT TO STRIKE 
 
3.1  INTRODUCTION 
 
With the history of labour relations in South Africa, prior to the new dispensation in 1994, it was 
clear that legislation needed to be enacted to address many injustices but in particular low 
wages and conditions of service. The right to strike can arguably be described as the most 
effective tool of empowering workers in order to negotiate better wages and to transform their 
working environment.   
 
3.2  THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA  
 
Section 23 of the Constitution of the Republic of South Africa No 108 of 1996 (the Constitution) 
governs labour relations and state as follows:  
 
“(1)  Everyone has the right to fair labour practices. 
 
(2)  Every worker has the right- 
 
  (a) to form and join a trade union; 
  
  (b) to participate in the activities and programmes of a trade union; and 
  (c) to strike. 
 
(3)  Every employer has the right- 
 
  (a) to form and join an employers’ organisation; and 
   
  (b) to form and join an employers’ organisation; and 
 
(4)  Every trade union and every employers’ organisation has the right- 
 
  (a) to determine its own administration, programmes and activities; 
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  (b) to organise; and 
 
(c) to form and join a federation. 
 
(5) Every trade union, employers’ organisation and employer has the right to engage in 
collective bargaining. National legislation may be enacted to regulate collective 
bargaining. To the extent that the legislation may limit a right in this Chapter, the limitation 
must comply with section 36(1).  
 
(6) National legislation may recognise union security arrangements contained in collective 
agreements. To the extent that the legislation may not limit a right in this Chapter, the 
limitation must comply with section 36(1). 
 
Section 23(5) of the Constitution recognizes that every trade union, employer’s organization and 
employer has the right to engage in collective bargaining.  Kahn-Freund, in his seminal theory of 
labour law development in Britain before and after World War II, asserted an essential 
connection between collective bargaining and labour law. The starting point is the inequality 
between employer and employee. The relationship between them, Kahn-Freund said, “is 
typically a relationship between a bearer of power and one who is not a bearer of power”. The 
law itself can do little to equalize the imbalance; law is described as a ”secondary force” in 
industrial relations. This is not to say that it is unimportant. Indeed, the relationship between law 
and power play is thoroughly dialectical.19   The hallmark of good faith bargaining is a genuine 
desire to reach agreement. Since the courts cannot prescribe the outcome of collective 
bargaining, the parties are in principle free to call a halt to negotiation and resort to “power-play” 
or unilateral action whenever they choose.20 
 
In the South African historical context the legislature must have considered the right to organize 
and to bargain collectively as per section 27(3) of the Interim Constitution21 against the right in 
terms of Section 23(5) of the Constitution affording “the right to engage in collective bargaining”.  
The reason of the legislature for the difference in wording and if the one should mean a freedom 
and not a right can only be speculated upon.  What is certain in the South African context is that 
in the matter of South African National Defence Union v Minister of Defence22 the court chose to 
                                                 
19
 Godfrey S Collective Bargaining in South Africa: Past, Present and future, Juta (2010) 3-4. 
20
 Grogan J Collective Labour Law, Juta (2010) 98-122. 
21
 Act 200 of 1993. 
22
 [2007] CCT 65/06 10 (CC). 
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be silent on the issue if collective bargaining is an enforceable right, meaning that this debate 
will be driven until such time as the CC make a decisive ruling. 
 
Section 36 of the Constitution on the limitation of rights states as follows:   
 
“(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the 
extent that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors, 
including- 
   
  (a) the nature of the right; 
   
(b) the importance of the purpose of the limitation; 
 
  (c) the nature and extent of the limitation; 
 
  (d) the relation between the limitation and its purpose; and  
 
  (e) less restrictive means to achieve the purpose. 
 
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may 
limit any right entrenched in the Bill of Rights.” 
 
No right can be absolute and this section is thus referred to as the limitation clause in the Bill of 
Rights. This would not mean that any right afforded by the Bill of Rights would loose any of its 
value as such limitation by an Act of Parliament must be able to withstand the test of being 
reasonable and justifiable in an open and democratic society.  
 
3.3  LABOUR RELATIONS ACT 
 
Besides the rights afforded in terms of Sections 64, 65, 67 and 69 of the LRA as described 
above, Chapter 5 of the LRA prescribe the conditions for strikes and lock-outs.  
 
Section 66 on the issue of secondary strikes states as follows: 
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“(1) In this section "secondary strike" means a strike, or conduct in contemplation or furtherance 
of a strike, that is in support of a strike by other employees against their employer but does 
not include a strike in pursuit of a demand that has been referred to a council if the striking 
employees, employed within the registered scope of that council, have a material interest in 
that demand. 
 
(2) No person may take part in a secondary strike unless- 
 
(a) the strike that is to be supported complies with the provisions of sections 64 and 65; 
 
(b) the employer of the employees taking part in the secondary strike or, where 
appropriate, the employers' organisation of which that employer is a member, has 
received written notice of the proposed secondary strike at least seven days prior to 
its commencement; and 
 
(c) the nature and extent of the secondary strike is reasonable in relation to the possible 
direct or indirect effect that the secondary strike may on the business of the primary 
employer. 
(3) Subject to section 68(2) and (3), a secondary employer may apply to the Labour Court for an 
interdict to prohibit or limit a secondary strike that contravenes sub section (2). 
(4) Any person who is a party to proceedings in terms of subsection (3), or the Labour Court, 
may request the Commission to conduct an urgent investigation to assist the Court to 
determine whether the requirements of subsection (2)(c) have been met. 
(5) On receipt of a request made in terms of subsection (4), the Commission must appoint a 
suitably qualified person to conduct the investigation, and then submit, as soon as possible, 
a report to the Labour Court. 
(6) The Labour Court must take account of the Commission's report in terms of subsection (5) 
before making an order. 
Section 68 prescribe strike or lock-out not in compliance with this Act as follows:  
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“(1) In the case of any strike or lock-out, or any conduct in contemplation or in furtherance of a 
strike or lock-out, that does not comply with the provisions of this Chapter, the Labour Court 
has exclusive jurisdiction- 
  (a) to grant an interdict or order to restrain- 
(i) any person from participating in a strike or any conduct in contemplation or 
in furtherance of a strike; or 
(ii) any person from participating in a lock-out or any conduct in contemplation 
or in furtherance of a lock-out; 
(b) to order the payment of just and equitable compensation for any loss attributable to 
the strike or lockout, or conduct, having regard to- 
   (i) whether - 
(aa) attempts were made to comply with the provisions of this Chapter 
and the extent of those attempts;  
    (bb) the strike or lock-out or conduct was premeditated; 
(cc) the strike or lock out, or conduct was in response to unjustified 
conduct by another party to the dispute; and 
(dd) there was compliance with an order granted in terms of paragraph 
(a); 
   (ii) the interests of orderly collective bargaining; 
  (iii)  the duration of the strike or lock out or conduct; and 
(iv) the financial position of the employer, trade union or employees respectively. 
(2) The Labour Court may not grant any order in terms of subsection (1)(a) unless 48 hours' 
notice of the application has been given to the respondent: However, the Court may permit a 
shorter period of notice if- 
(a) the applicant has given written notice to the respondent of the applicant's intention to 
apply for the granting of an order; 
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(b) the respondent has been given a reasonable opportunity to be heard before a 
decision concerning that application is taken; and 
(c) the applicant has shown good cause why a period shorter than 48 hours should be 
permitted. 
(3) Despite subsection (2), if written notice of the commencement of the proposed strike or lock-
out was given to the applicant at least 10 days before the commencement of the proposed 
strike or lock-out, the applicant must give at least five days' notice to the respondent of an 
application for an order in terms of subsection (1)(a). 
(4) Subsections (2) and (3) do not apply to an employer or an employee engaged in an essential 
service or a maintenance service. 
(5) Participation in a strike that does not comply with the provisions of this Chapter, or conduct in 
contemplation or in furtherance of that strike, may constitute a fair reason for dismissal. In 
determining whether or not the dismissal is fair, the Code of Good Practice: Dismissal in 
Schedule 8 must be taken into account.” 
The LRA in its provisions thus embodies the constitutional rights of employees to strike but 
however also places the obligations on employees to comply with statutory prerequisites before 
they can exercise their constitutional right. For example Section 64(2) of the LRA provides that if 
the issue in dispute concerns a refusal to bargain, an advisory award must have been made in 
terms of section 135(3)(c) of the LRA meaning an employee is required to have an advisory 
award before giving a strike notice.  It is thus arguable that the arbitrator is then obliged to grant 
an advisory award within a minimum of 14 days after such arbitration has been concluded.  If 
however a dispute were referred in terms of a dispute resolution agreement it would naturally 
follow that such agreement would be binding and the necessary procedures as set out in such 
an agreement should be followed. 
 
In cases where a party is not afforded an alternative to collective bargaining and because 
Section 65 (1) (d) of the LRA prohibits strikes and lockouts in essential services and 
maintenance services, employers and employees are obligated to refer their disputes to final 
and binding arbitration as the absence of such a recourse could have a bearing on public safety. 
 
As quoted above Section 68(5) of the LRA states that participating in a strike that does not 
comply with the provisions of the chapter, or conduct in contemplation or in furtherance of that 
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strike, may constitute a fair reason for dismissal. In determining whether or not the dismissal is 
fair, the Code of Good Practice: Dismissal (Code) in Schedule 8 of the LRA must be taken into 
account.   In specific clause 6(2) states that prior to dismissal the employer should, at the 
earliest opportunity, contact a trade union official to discuss the course of action it intends to 
adopt. The employer should issue an ultimatum in clear and unambiguous terms that should 
state what is required of the employees and what sanction will be imposed if they do not comply 
with the ultimatum. The employees should be allowed sufficient time to reflect on the ultimatum 
and respond to it, either by complying with it or rejecting it. If the employer cannot reasonably be 
expected to extend these steps to the employees in question, the employer may dispense with 
them. 
 
In the Modise & others v Steve’s Spar Blackheath23 the Court contended that a disciplinary 
hearing should be held before an ultimatum is issued to the striking employees.  This contention 
would be particularly suspicious, as the Code does not require that a hearing must be held in an 
unprotected strike context although it requires that an ultimatum must be issued with the liberty 
of sufficient time to reflect on it.  Not only did the Court contend that a hearing must be held but 
also aimed to prescribe that the procedure must be that a disciplinary hearing should be held 
before issuing an ultimatum to the striking workers. In short the facts of the matter were that 10 
employees embarked on a strike that lasted for 9 days without meeting the legal requirements 
and not in compliance with Chapter IV of the LRA. Four of the employees who participated in the 
strike were dismissed. The four referred the unfair dismissal dispute, contending that the strike 
was legal, they had not been given a proper ultimatum before being dismissed, six other 
employees who participated in the strike had not been dismissed and that they had not been 
given a hearing where they would have had an opportunity to defend their actions before being 
dismissed.  The Court ruled that the strike was illegal, but that the audi alteram partem rule 
should apply in all cases of dismissal. Conradie JA did not agree with the other two judges’ 
argument as he contended that if the employer encounters circumstances where it is fair to hold 
a hearing, he should do so, but that there is no authority for the proposition that both an enquiry 
and an ultimatum are necessary.  He further contended that in the nineties the industrial court 
have taken the view that it is generally fair to dismiss workers striking illegally upon non-
compliance with an ultimatum, i.e. Paper Printing Wood and Allied Workers’ Union & others v 
Tongaat Paper Co (Pty) Ltd.24 Conradie JA also referred to the matter of Performing Arts Council 
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 [2000] 21 ILJ 519 (LAC).  
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 [1992] 13 ILJ 393 (IC). 
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of the Transvaal v Paper, Printing, Wood & Allied Workers’ Union & Others25 in which the Court 
gave its approval to the dismissal of strikers on an illegal strike following their failure to comply 
with a fair ultimatum in which Goldstone JA, who delivered the judgment for the court did not 
suggest that any procedural step other than the giving of a fair ultimatum was required. 
Notwithstanding the contentions of Conradie JA, the Court, although it found the dismissal 
substantively fair, ordered that the dismissed strikers should be reinstated, as the dismissals 
were procedurally unfair. 
 
3.4  PROPOSED AMENDMENTS TO THE LABOUR RELATIONS ACT 
 
The Explanatory Memorandum Labour Relations Amendment Bill, 201026 state that the reason 
for the proposed amendments is to seek to address the concerns raised in the ruling party’s 
election manifesto which has committed the government to the following; 
 
“In order to avoid exploitation of workers and ensure decent work for all workers as well as 
to protect the employment relationship, introduce laws to regulate contract work, 
subcontracting and outsourcing, address the problem of labour broking and prohibit certain 
abusive practices.”  
 
The Labour Relations Amendment Bill, 2012 propose the following amendments relating to 
strike or lock-out: 
 
Section 64 of the Principal Act to be amended by: 
  
 (a) The substitution for paragraph (a) of subsection (1) of the following paragraph – 
   
“(a) the issue in dispute has been referred to a council or to the Commission as required 
by this Act, and – 
(i) a certificate stating that the dispute remains unresolved has been issued; or 
(ii) a period of 30 days, or any extension of that period agreed to between the 
parties to the dispute, has elapsed since the referral was received by the 
council or the Commission; and [after that -] 
                                                 
25
 [1994] (2) SA 204 (A). 
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 GG No. 33873 dated 17 December 2010. 
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(iii) the trade union or employers’ organisation, as the case may be, has 
conducted a ballot of its members in good standing who are entitled to strike 
or lock-out in terms of this section in respect of the issue in dispute; and  
(iv) a majority of members of the trade union or employers’ organisation who 
voted in that election have voted in favour of the strike or lock-out; and after 
that –“ 
 
 (b) The insertion after subsection (5) of the following subsection – 
  
“(6) A certificate issued by the Commission, a bargaining council or an agency accredited 
in terms of section 127(1)(c) that the trade union or employers’ organisation has 
conducted a ballot in compliance with subsections (1)(a)(iii) and (iv) is proof that the 
trade union or employers’ organisation has complied with those provisions.”  
 
In the Memorandum of Objects Labour Relations Amendment Bill, 2012 it is stated that section 
64 is amended to reintroduce the requirement of a ballot before a protected strike or lock-out 
may commence. The change is intended to prevent industrial action being staged if it enjoys 
only minority support, as violence or intimidation are more likely to occur under these 
circumstances. This proposed amendment however did not make it into the final draft, as it 
would have only frustrated the right to strike, as discussed in the conclusion.    
 
Section 65 of the Principle Act to be amended by: 
 
 (a) The substitution for paragraph (c) of subsection (1) of the following paragraph -  
“(c) the issue in dispute is one that a party has the right to refer to arbitration or to the 
Labour Court in terms of this Act or any other employment law,” 
 
 (b) The substitution for paragraph (b) of subsection (3) of the following paragraph -  
“(b) any determination made in terms of [the Wage Act] Chapter Eight of the Basic 
Conditions of Employment Act and that regulates the issue in dispute, during the first 
year of that determination.”  
 
Amendments were proposed to section 65 to eliminate the anomalous distinction between 
disputes that can be adjudicated under the LRA in respect of which industrial action is currently 
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restricted and those under other employment laws in respect of which there is no equivalent 
restriction.  
 
Section 67 of the Principle Act to be amended by: 
 
 (a) The substitution for subsection (7) of the following subsection -  
“(7) Despite the provisions of section 64(1)(a)(iii) and (iv), t[T]he failure by a registered 
trade union or a registered employers’ organisation to comply with a provision in its 
constitution requiring it to conduct a ballot of those of its members in respect of 
whom it intends to call a strike or lock-out may  not give rise to, or constitute a 
ground for, any litigation that will affect the legality of, and the protection conferred by 
this section on, the strike or lock-out.” 
 
 (b) The substitution for subsection (8) of the following subsection - 
“(8) The provisions of subsections (2) and (6) do not apply to any act in contemplation or 
in furtherance of a strike or a lock-out, if that act is an offence or is a material breach 
of a picketing agreement established in terms of section 69(40 or a picketing rule 
established in terms of section 69(5).”  
 
 (c) The deletion of subsection (9). 
 
An amendment to section 67 makes it clear that conduct in breach of a picketing agreement or 
picketing rules does not enjoy protection against civil legal proceedings under this section. 
 
Section 69 of the Principle Act to be amended by: 
 
 (a) The substitution for subsection (1) of the following subsection -  
“(1) A registered trade union may authorize a picket by its members [and supporters] 
for the purposes of peacefully demonstrating -  
   (a) in support of any protected strike; or   
   (b) in opposition to any lock-out.” 
 
 (b) The substitution for subsection (6) of the following subsection -  
“(6) The rules established by the Commission may provide for picketing by employees-  
(d) in a place contemplated by section 69(2)(a) which is owned or controlled by 
a person other than the employer, if that person has had an opportunity to 
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make representations to the Commission before the rules are established;
  
(e) on their employer’s premises if the Commission is satisfied that the 
employer’s permission has been unreasonably withheld.” 
 
 (c) The substitution for subsection (8) of the following subsection - 
“(8) Any party to a dispute about any of the following issues, including a person 
contemplated by subsection (6)(a), may refer the dispute in writing to the 
Commission - 
   (a) an allegation that the effective use of the right to picket is being undermined; 
   (b) an alleged material contravention of subsection (1) or (2); 
(c) an alleged material breach of an agreement concluded in terms of 
subsection (4); or 
   (d) an alleged material breach of a rule established in terms of subsection (5).” 
 
 (d) The insertion after subsection (11) of the following subsections -  
“(12) If a party has referred a dispute in terms of subsection (8) or (11), the Labour Court 
may grant relief, including urgent interim relief, which is just and equitable in the 
circumstances and which may include -  
(a) an order directing any party, including a person contemplated by subsection 
(6)(a), to comply with a picketing agreement or rule;  
   (b) an order varying the terms of a picketing agreement or rule; 
   (c) in the case of a trade union, suspending the picket or strike; 
(d) in the case of an employer, suspending the engagement of replacement 
labour even in circumstances in which this is not otherwise precluded by 
section 76 or suspending the lockout. 
  (13) The Labour Court may not grant an order in terms of subsection (12) unless -  
(a) 48 hours’ notice of an application seeking relief referred to in subsection 
(12)(a) or 12(b) has been given to the respondent;    
(b) 72 hours’ notice of an application seeking relief referred to in subsection 
(12)(c) or (12)(d) has been given to the respondent. 
(14) The Labour Court may permit a shorter period of notice than required by subsection 
(13) if  
(a) the applicant has given written notice to the respondent of its intention to 
apply for the order;   
(b) the respondent has been given a reasonable opportunity to be heard before 
a decision concerning the application is taken; and 
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(c) the applicant has shown good cause why a period shorter than 48 hours 
should be permitted.” 
 
Amendments to section 69 seek to improve the regulation of picketing by making picketing rules 
binding on third parties such as the landlords of employers. This may result in a situation in 
which picketing is permitted to occur on property that is owned or controlled by such third party, 
where this is appropriate, but only where the third party has consented or has had an 
opportunity to be heard before the rules are made. 
 
The amendments also confirm and elaborate on the access of parties to the Labour Court in the 
case of a dispute over compliance with picketing rules, and describe remedies that may be 
granted by the Labour Court. The Labour Court may, in appropriate cases, order compliance 
with picketing rules or vary the terms of a picketing agreement or rules. The Labour Court is 
further granted the power to suspend a picket or strike in appropriate circumstances. Likewise, 
the Court may suspend a lock-out or suspend an employer from engaging replacement labour 
during a strike or lock-out. 
 
3.5  BASIC CONDITIONS OF EMPLOYMENT ACT 
 
Section 10 of the Basic Conditions of Employment Act27 prescribe as follows: 
 
“(1)       Subject to this Chapter, an employer may not require or permit an employee to work -  
  (a) overtime except in accordance with an agreement; 
  (b) more than ten hours’ overtime a week.” 
 
Although section 10 would have no bearing on the limitation of strike action, it would be relevant 
to refer to as national legislation, having relevance to strike law.  Notwithstanding the provisions 
of section 10, in situations where workers come together and refuse to work overtime due to a 
matter of mutual interest that they seek agreement on from their employer and in situations 
where they would normally work overtime, can be regarded as strike action.   
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 Act No 75 of 1997. 
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3.6  CONCLUSION 
 
The provision of the above legislation makes it clear that strike action is an important tool in 
industrial relations and in determining workers’ wages and service conditions. This post-1994 
legislation on strike law is arguably the most progressive in the international community. 
Although the public focus on the proposed amendments to the LRA are on temporary 
employment services and the potential job losses, it should be of equal concern that the 
proposed amendments to strike law may lead to the decay of workers civil liberties and 
limitations on the right to strike as provided by the Constitution.  Such limitations, by introducing 
even more requirements before a strike can be regarded as lawful, may lead to a Constitutional 
Court challenge of the amendments of the LRA, if promulgated as it currently reads.         
 
The statutory provision made for the right to strike has evolved over the past century into 
legislation of which all South Africans can be proud of and to again restrict this right through 
legislation, would nullify the progress made. The answer in addressing the violent nature of 
strike action and other labour challenges in South Africa should therefore not be sought in 
limiting or frustrating the right to strike. The proposed amendments to section 64 of the LRA 
however did not make it into the final draft and should therefore not be promulgated. South 
Africa is a progressive society that sets the moral pace through our statutory provision of rights 
afforded to our citizens and workers alike, from where the international society can follow.    
 
Union leadership should however take up their responsibility, presented by our progressive 
statutory rights in South Africa and instill trust in the society.  When trust is used in pursuit of 
unethical objectives, it constitutes a moral abuse of trust.28 This is the case when it is used to 
protect the interest of an in-group.  Nepotism, cronyism, favouritism, racism, and sexism are all 
examples of trust used to the detriment of those excluded from the trusting relationship.  In 
trusting another person or party, you involve them in your personal goals and projects. Trust 
therefore enhances your capacity for active social behaviour, which is an integral part of moral 
behaviour. Trust relationships offer new opportunities for co-operation, harmony, and social 
cohesion.  When honoured, trust can offer us the benefit of co-operation and mutual assistance. 
So, although trust can never be an unconditional value, its moral potential is vast.    
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CHAPTER 4 
 
THE DYNAMICS OF SOUTH AFRICAN TRANSPORT NETWORK 
 
4.1  INTRODUCTION  
 
The international supply chains are becoming complex as the logistics, especially the transport 
functions, are becoming convoluted.29 In South Africa, as with most countries, the logistics 
sector is one of the biggest contributors of the nation’s Gross Domestic Product (GDP), as it 
presently stands on 12.7% and is therefore vital for a growing economy. The International 
Monetary Fund (IMF) recognized BRICS (Brazil, Russia, India, China and South Africa) nations 
as the only nations to maintain growth during the financial crises in 2008. The intra-trade among 
these BRICS countries has thus made its mark in global trade. South Africa also enjoys 
successful trade with South African Developing Countries (SADC). With these potential 
opportunities for trade, we need to scrutinize the effectiveness and efficiency of the South 
African logistics and transport sector.       
 
4.2  ROAD TRANSPORT 
 
Eighty percent of all freight in South Africa is hauled by road.  South Africa has the longest road 
network of any country in Africa.30 Its national road network currently covers 7,200km. The roads 
include 1,400 km of dual carriageway freeway, 440 km of single carriageway freeway and 5,300 
km of single carriage main road with unlimited access. However, road density and logistical 
performance are relatively low in sub-Saharan Africa, contributing to the higher cost of exporting 
goods from sub-Saharan African countries compared to other countries – US$1,974 per 
container, compared to a median estimate of US$732 for Asian countries. Lead-time in 
comparison is 30 days for South Africa and 13 days on average for developed countries.  With 
70.1% of South Africa’s inland ton-km on road, challenges and cost escalations in the road 
freight sector affect all South Africans – business and consumers alike.31 Data gathered from the 
broad range of industry and government stakeholders identified the key challenges and cost 
drivers in the South African road freight sector. Respondents felt that poor road conditions 
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(64%), the cost of fuel (25%) and the lack of law enforcement and prevalent non-compliance 
(43%) are the top three challenges in the industry. The State of Logistics Survey for South Africa 
2012, as referenced above (the survey), state that the condition of the country’s roads is also 
regarded as a critical cost driver by 73% of the respondents, followed by the (un)availability of 
return loads and the costs associated with empty runs (66%), congestion and its associated 
delays (52%), and theft (52%).  There are also a number of ubiquitous issues that SADC 
governments need to address sternly before the envisioned strategic initiatives to build regional 
connectivity can be realized. First and foremost, governments must create an environment 
conducive to lucrative public-private partnerships (PPPs) that would attract the private sector. 
Unfortunately, the necessary collaborative platforms and frameworks required to fast-track open 
discussion and negotiation between public and private sectors are lacking. Globally competitive 
and transparent trade facilitation, procedures for cross-border trade and corridor development 
plans need to be underpinned by government commitment and investment. The survey further 
suggest that correcting the cargo imbalance in the region and having balanced two-way traffic 
are also essential in driving down the considerable additional costs incurred through ‘empty 
trips’.  
 
However, correcting this imbalance is not only a transport issue but also an underlying trade and 
development one. Cross-border movements in SADC are hampered by cumbersome and 
inefficient paperwork and delays at border posts. Trade procedures and paperwork are vastly 
duplicative with a lack of alignment between governments and trading agencies. It has been 
recorded that in some cross-border movements up to 25 different parties are involved, requiring 
40 different documents. The design of information systems is cumbersome, often having 
redundant data elements. Human error in entering forms has resulted in the re-entering of data 
more than 80% of the time at subsequent border posts. Border posts in SADC suffer from a dire 
lack of human resources required to execute current trade procedures. The concept of the one 
stop border post has been implemented at some border posts in the region with varying degrees 
of success, but by-and-large delays at border posts are still one of the key cost drivers in 
logistics costs and present a road-block to trade facilitation. More generally, the integrity and 
strength of political and regulatory institutions are still questionable in SADC and corruption 
erodes competitiveness and broad-based socioeconomic development. A lack of socio-
economic development is clearly apparent in the high levels of unemployment, poor education 
systems, gender discrimination, abysmal health care and extreme reliance of the region on 
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donor funding. A shortage of skilled human resources and deficient infrastructure further 
exacerbates the region’s logistics challenges.   
 
The proposed e-tolling system in South Africa will have the effect that the cost of road 
transportation will be increased exponentially. This again holds no favour for road transport, but 
again only for a few involved in structuring the tolling system.                 
 
4.2.1 STORAGE 
 
The purpose of storage of goods instead of direct delivery from the point of pick-up could be 
ascribed to more than one factor in the delivery chain. Storage would mostly exclude perishable 
goods such as agricultural fresh produce that needs to be delivered to the point of consumption 
without delay.  One factor that would necessitate the storage of goods would be due to high 
volume of production of a product. In these cases an ingredient in the manufacturing of such 
product would be stored as close as possible to the point of manufacturing in order to avoid the 
loss of production time due to a break in the delivery chain. Another factor for storage could be 
due to the number of chain shops in an area and the high volume of consumption of non-
perishable foodstuff, such as mielie meal, sugar etc. The storage of goods thus makes it 
possible to plan for a number of eventualities although South Africa lacks behind highly industrial 
first world economies when it comes to the utilization of information and mechanization 
technology at storage facilities. Storage of goods in South Africa is thus still relatively expensive 
and not affectively utilized.           
 
4.2.2 DISTRIBUTION 
 
The distribution of goods in South Africa is conducted over long distances due to the high 
volume of direct delivery of goods from the point of manufacturing to clients. The economical 
hub of South Africa lies in the north of the country with the affect that goods have to be 
transported from the various coastal ports to Gauteng and visa versa. The same would apply to 
agricultural products with the exception of view products such as sugar, as the industry is 
located in Mpumalanga and Kwa-Zulu Natal that again must be transported over long distances 
to destinations such as the Western Province and the Northern Cape. This state of affairs makes 
the South African economy especially vulnerable, as a major and protracted labour strike in the 
transport sector would bring the country to a halt.  Should such a strike become violent it would 
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have the effect that many more transporters would rather opt to park their fleet of vehicles, than 
to risk the safety of their drivers and their trucks being burned out. Such a scenario would mean 
that the economy would come to a halt within days rather than weeks. Contingency plans to 
stockpile non-perishable foodstuff at strategic located storage facilities around the country would 
not guarantee that shelves would not run empty as drivers, not partaking in a strike action, would 
not be willing to risk their safety.        
 
The main reason for direct delivery of especially foodstuff is due to their shelf live. The large 
supermarket chains do have warehousing in place but this also needs to be replenished on a 
continuous basis and is mainly for the reason of a quick response.    
 
4.3  RAIL TRANSPORT 
 
Spoornet is the largest division of Transnet, and specializes in freight transport and long 
distance passenger services.32  It also operates the Blue Train, a luxury train service. Transnet 
has an annual turnover of R13.1 billion and utilizes 30,400 km of track, 2,410 locomotives, 
88,000 wagons, and 2,097 passenger couches. With 80% of Africa’s rail infrastructure, Spoornet 
also connects with other networks in sub-Saharan Africa. Spoornet plans to invest R1 billion a 
year till 2025.  Other specialist Spoornet divisions are: 
 
Coal Line: Responsible for transporting export coal from Mpumalanga to Richards Bay 
Coal Terminal. 
Ore Line: Which hauls iron ore over 861 km track from Sishen in the Northern Cape to 
Saldanha Bay. 
Shoshaloza Meyl: Which offers daily inter-city passenger services. 
Metrorail: Which provides commuter rail services in the Witwatersrand, Pretoria, 
Western Cape, Durban, Port Elizabeth and Cape Town.  Metrorail transports 
two million commuters to and from work daily.   
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4.4  PORTS AND SHIPPING 
Transnet National Ports Authority is a division of Transnet Limited and is mandated to control 
and manage all seven commercial ports on the 2954km South African coastline.33 Situated at 
the tip of the African Continent, the South African ports are ideally situated to serve both the 
eastern and western seaboards. Transnet National Ports Authority is the largest port authority in 
southern Africa, controlling seven of the sixteen noteworthy ports in the region. These ports are 
Richards Bay, Durban, East London, Port Elizabeth, Mossel Bay, Cape Town and Saldanha. 
Unlike most European ports, each South African port has a natural hinterland with a defined 
market and this determines to a large extent the nature and types of cargo handled at each port. 
The ports in South Africa is thus geared to support road transport whereas the ports are totally 
depended on road and rail transport to carry goods to and from the economic hub, that is 
Gauteng and other inland centres.    
4.5  THE TRANSPORT SECTOR AS EMPLOYER 
 
In 2008 the transport sector industry employed 384 000 people in formal and informal positions 
which translated into 3% of South Africa’s employed population. Between 1984 and 2002, 
employment in the transport sector decreased after which a recovery followed, although since 
2005 employment numbers in the transport sector appear to be relatively stagnant till 2008. 
Since 2008 the people employed in the sector declined to 311522 in 2010 with a slight 
improvement in 2012. The shortage of skills in ten post levels in the transport sector was also 
identified as a challenge. The 2008 report of the Council for Scientific and Industrial Research  
(CSIR) on the state of logistics,34 reflected that although the benefits of best practices, improved 
operations, increased productivity and profitability far out-weigh input costs, South African 
companies on average still spend less than 1% on training.  The development of the logistics 
industry is increasingly driven by knowledge and technology innovation. As education and 
training go hand in hand with industry development, it is vitally important for South Africa to 
increase investment in tertiary education and skills development to improve the country’s 
competitiveness in the global logistics market. 
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The vehicle cost of a super link vehicle, meaning a truck with a six meter and twelve meter 
trailer, will constantly vary depending on a view cost factors.  In April 2012 the breakdown of the 
running cost for a super link vehicle, as determined by the Road Freight Association was as 
follows: 
 
Fuel & oil:   45.9% 
Overheads & licence: 4.2% 
Insurance:   2.2% 
Finance:   1.1% 
Tyres:   3.3% 
Maintenance:  14.4% 
Depreciation:  4% 
Wages:   24.9%   
 
This vehicle cost is used in determining the transport rate and one would notice the two largest 
cost factors are the fuel at 45,9% and the wage at 24.9%. Should an annual increase of wages 
be agreed to say 10%, that 10% is calculated into the 24.9% factor, meaning that in a scenario 
where there were no or a smaller increase on the other factors, the wage factor will increase. 
Productivity of driver staff is thus detrimental to the transport sector as it makes up a large 
portion of the running cost of any business in this sector.  The driving skills of a driver will also 
have a major impact on the running cost of the business, as a skilled driver can get a fuel 
consumption of 50 liters of diesel over 100 kilometers (km), whilst an unskilled driver will get a 
fuel consumption of 100 litres of diesel over 100 km on the same vehicle with the same load and 
route. Taking into account that fuel makes up 45,9% of the running costs, the driver staff 
employed in a transport business in South Africa, holds to a large extent, the success or failure 
of the business in their hands.                 
 
4.6 THE TRANSPORT SECTOR AS CONTRIBUTOR TO THE SOUTH AFRICAN 
ECONOMY 
 
Besides the fact that the contribution of the transport and logistic sector currently stands on 
12.7% of the GDP of South Africa, it needs to be realized that it holds the key to the growth or 
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decline of most of the other sectors of the South African economy. A stark reality is painted,35 
when considering logistic costs as a percentage of only the primary and secondary sectors. 
Logistics costs as a percentage of the transportable GDP was 44% in 2011 and 46% in 2012. 
The upward trend of transport costs was identified as a major risk in previous surveys. Its 
contribution to overall logistics in 2012 is pinned at 61%, the highest it has been in the past nine 
years and far higher than the global average. The vulnerability of transport costs to a volatile 
exogenous cost driver – the price of crude oil – and South Africa’s entrenched dependence on 
road transport does not bode well for the economy if the future is to be business-as-usual.  
Inland freight volumes have risen across the board in 2011 (+4.9% in tones, +10.1% in tone-km) 
and 2012 (+1.8% in tones, + 2.1 in km-km) with most significant growth being on the KwaZulu-
Natal-Gauteng and Western Cape-Gauteng corridors.  Worth noting is the slight increase in 
overall rail market share, from 11.1% in 2010 to 11.5% in 2012 in terms of tones, and from 
29.3% in 2010 to 29.9% in 2012 in terms of km-km.  
 
Globally, the opinion is growing that economic specialization, economies of scale and the 
resulting global trade have reached their peak and decades to come will see a revolution in how 
economic growth will be characterized. These drastic changes in trade will force a re-evaluation 
of the role of logistics, requiring innovative supply-side solutions to drive efficiency and radical 
demand-side solutions to reduce the demand for logistics services. GDP will no longer be the 
trumping development metric.   
 
4.7  CONCLUSION 
 
The South African transport network is an essential part of the local economy that has an impact 
on all sectors. It is clear that the transport sector is currently presented with large challenges as 
two of the largest drivers, being fuel and wages makes up more than 70% of its running costs. It 
is also clear that the road transport sector is not productive, as it takes more than double the 
time to deliver a load in comparison to the international industry standard. Rail transport only 
contributes a tenth of the tonnage moved in the local economy. South Africa dispose of seven 
well equipped ports, but due to the hub of the local economy being in Gauteng, getting products 
to and from clients are expensive, resulting in high prices on goods and products.  The reason 
for the large transport sector is clear, in that not much industrial development was affected at the 
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coastal cities of South Africa, by the previous political dispensation, as they perhaps consciously 
developed the economy around the mining sector, and where the political power base lied, being 
Pretoria, Johannesburg and Witwatersrand.           
 
It is evident that the transport sector is a large employer and although the sector is presented 
with challenges, it is essential that this sector needs to grow and provide even more job 
opportunities.  Although there is a small percentage of growth on rail transport, rail can play a 
much larger role in the movement of cargo from and to the various ports in South Africa. 
Transnet as employer needs to upgrade its infrastructure to cater for more routes in order to 
create more jobs.    
 
From the percentage of cargo carried by road, it is evident that our road infrastructure also 
needs serious upgrade.  Expansion of the road freight industry can only be affected if the State 
fulfills its role of keeping the upgrade of infrastructure ahead of economical growth. Currently the 
State is barely hanging on to economical growth.           
 
In a research document on economic infrastructure36, as to the state of our road network, it was 
reported on as follows:  
 
“There are three major consequences of the deterioration of the road network (Automobile 
Association, 2000): 
 
* The cost to repair the roads is said to be seven times more than it would have been if 
adequate maintenance had been done;    
 
 * The backlog in funding grew to R65 billion in 1999; and 
 
* Road user costs are twice as high on a road in poor condition as compared to a road in good 
condition. 
 
It is a cause of concern that in a context of substantial growth in allocations to provincial transport 
authorities, deterioration of the road networks is ongoing. In particular, the Northern Cape, North 
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West, Gauteng and Western Cape provinces were unable to stem the ongoing deterioration of their 
networks, despite substantial increases in funding (averaging 17% a year in the past five years).   
 
For gravel roads in the provinces, the situation is even worse. Approximately 50% of the 136 640 km 
of the provincial gravel road network is in poor to very poor condition. This suggests that provinces 
do not have the capability or resources to manage their gravel networks adequately. 
 
Historical under-investment in South Africa’s road network is evidenced by the fact that some 78% of 
the national road network is older than the original twenty-year design life. However, despite the poor 
and deteriorating condition of South Africa’s roads, it is worth noting that they still measure up 
favourably when compared to others in Africa. 
 
The major challenge confronting South Africa’s road network is that there is a huge backlog in road 
maintenance and rehabilitation.”   
 
What is even more concerning than the state of our roads in South Africa is the fact that we 
measure the state of our roads against the rest of Africa, in order to “measure up favourably”. 
We certainly need to measure the state of the road against the potential economic growth. 
Should the State not realize the need to compete in an international arena, the road 
infrastructure will always be lagging behind the economical growth of the country. This state of 
affairs is unacceptable, especially in a country where 40% of the price of fuel is contributed 
towards the maintenance of our road infrastructure.           
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CHAPTER 5 
 
STRIKES IN THE TRANSPORT SECTOR 
 
5.1  INTRODUCTION    
 
Strikes in the transport sector in South Africa have become known to be violent and also 
protracted due to the high demands placed by the workers and the unwillingness of the 
employer to agree to it.  The role of the National Bargaining Council for the Road Freight and 
Logistics Industry (NBCRFLI) as facilitator will be discussed together with the control of the 
unions over their members during strike action. The effect of Labour Court orders over striking 
workers, the impact of these strikes on the transport, other sectors and the South African 
economy will also be analyzed and discussed.   
 
5.2  NEGOTIATIONS ON MATTERS OF MUTUAL INTEREST 
 
The Main Collective Agreement in the South African transport sector was agreed to in 2004 
between the Road Freight Employer’s Association and the Motor Transport Workers’ Union 
(South Africa), Professional Transport Workers’ Union of South Africa, South African Transport 
and Allied Workers’ Union and Transport and Allied Workers’ Union. It was agreed that this 
agreement would only apply to employees for whom minimum wages are prescribed and to the 
employers of such employees, and that it would also not apply to employers and employees who 
are not members of the employers’ organisation and the trade union respectively, unless the 
Minister of Labour has declared the agreement binding on such employers and employees in 
terms of section 32(2) of the LRA. Since the acceptance of this agreement, the Minister of 
Labour has opted to extend this agreement to the whole transport sector on every occasion of 
annual salary negotiations, regardless of the decline in representations at the employers’ 
organisations and trade union numbers.    
 
The promulgation of the agreement supra, could however not provide for all circumstances and 
matters of mutual interest continued to be deliberated at the CCMA, BCRFLI, Labour Court and 
Labour Appeal Court. Once matters of mutual interest are negotiated and agreed upon in a 
collective agreement, the status of such agreement is elevated. In the matter of Platinum Mile 
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Investments (PTY) Ltd t/a Transition Transport v SATAWU & Others37 in which the Court upheld 
the appeal of the employer, the Court held that the dismissal of workers was not automatically 
unfair as the strike was unprotected and commented on the matter of a collective agreement as 
follows:        
 
“There can be no dispute that a collective bargaining agreement or an industrial 
agreement is not a contract but rather a piece of subordinate legislation. In S v 
Prefabricated Housing Corporation (Pty) Ltd and Another
38
 -the court considered the 
validity of an industrial agreement made by the Pietermaritzburg Industrial Council and 
promulgated by the Minister in the Government Gazette. The court asked the question 
whether the correct ‘juristic pigeon-hole’ for industrial agreements was contract or 
statute. Trollip JA, on behalf of a unanimous court, held at 539G-540A that the type of 
document, although referred to as an “agreement” in industrial parlance, was not a 
contract in the legal sense. The parties to the industrial council to the employers’ 
organisations and the trade unions do not contract inter se to produce the measure. 
They ‘negotiate’ the ‘agreement’ but ultimately the industrial council decides whether to 
adopt and transmit the measure to the Minister. The learned Judge also referred to the 
requirement of the publication in the Gazette as a further indication that the industrial 
agreement was a piece of subordinate legislation. The court also referred to the fact 
that the Minister could provide that the agreement was binding on employers and 
employees in the industry other than those who entered into the agreement.  
Accordingly, the court held that an industrial agreement is not a contract but a piece of 
subordinate legislation.”   
 
Negotiation on matters of mutual interest between an employer and a particular labour union 
would not necessarily mean that such a union would represent all the employees of such an 
employer, as nine different labour unions (South African Transport and Allied Worker’s Union 
(SATAWU), Transport and Allied Workers Union (TAWU), Transport and Allied Workers Union of 
South Africa (TAWUSA), Transport Omnibus Workers’ Union (TOWU), South African Harbours 
and Railways Workers’ Union (SAHRWU), United Association of South Africa (UASA), United 
Transport and Allied Workers’ Union (UTAWU), Motor Transport Workers’ Union (MTWU), 
Professional Transport Workers’ Union (PTWU)) has members in the transport sector in South 
Africa, although SATAWU is the largest union of the nine. Employees in the transport sector, 
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who are not members of a union, or who are members of another union other than SATAWU, 
would however regularly partake in a strike once called by SATAWU.  
 
Uncertainty existed in our Law as to whether employees who do not belong to the union who 
gave notice, would also be protected against dismissal if they partake in a strike action called by 
another labour union. Clarity was however brought in the matter of South African Transport and 
Allied Workers Union and Others v Moloto NO and Another.39  SATAWU was the recognized 
majority union at Equity Aviation Services (PTY) Ltd (Equity) an aviation logistics company that 
provided services on the ramps and runways of the country’s six major airports. SATAWU was 
the recognized majority union at Equity’s workplace with 725 members out of the workforce of 
1157. SATAWU referred a wage dispute to the CCMA on 13 November 2003 for conciliation. 
The parties failed to come to an agreement at conciliation and on 15 December 2003, SATAWU 
issued a short strike notice to Equity, which read as follows:               
 
“We intend to embark on strike action on 18 December 2003 at 08H00.  Please confirm that we will 
meet to discuss a Picketing Agreement on 17 December 2013.” 
 
No other notice was issued by any of the other minority unions and the minority unions at its 
workplace had assured Equity, -that they were not party to the dispute. SATAWU members 
commenced with the strike as planned, but members of the other minority union joined the strike 
action. These striking workers from the minority unions were repeatedly warned that their 
participation in the strike action was unlawful for the lack of strike action notice and was 
subsequently dismissed on 19 November 2004 for unauthorized absence from work during the 
strike.   
 
The dismissed workers referred the matter to the CCMA challenging the lawfulness of the 
dismissal and after failing on conciliation the matter was referred to the LC based on the 
presumption that the dismissal was automatically unfair in terms of section 187(1)(a) of the LRA. 
The LC found that the strike notice of SATAWU covered the dismissed workers as they were its 
affiliates and that non-membership would not have excluded them from its protection. The LC 
subsequently found that the termination of these workers employment automatically unfair and 
ordered their reinstatement and ancillary relief.  
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Equity appealed the matter to the Labour Appeal Court (LAC) in which the majority found that 
section 64 of the LRA entitles all employees in a bargaining unit, whether unionized or non-
unionized, to lawfully participate in a strike action if the majority union has issued a strike notice. 
The majority ruled that the dismissed strikers’ participation in the strike action was lawful and 
their dismissal automatically unfair.  The minority reasoned that an employer relies largely on the 
contents of the strike notice to decide whether to resist or yield to the employees’ demands and 
to make the necessary arrangements to minimize the impact of the strike on its business should 
the strike go ahead. This, therefore, makes it essential for employees who are not members of a 
trade union, which has given the strike notice, to issue a separate notice to strike lawfully. The 
minority concluded that the majority’s interpretation of section 64(1)(b), which renders it 
impossible for an employer to identify the employees who may strike, conflicts with the injunction 
in section in section 3 of the LRA as it would promote disorderly collective bargaining.  
 
On appeal to the Supreme Court of Appeal (SCA), the Court agreed with the LAC’s minority’s 
interpretation, as the purpose of a strike notice is to warn an employer of the impending power 
play to enable it to make informed decisions. The Court reckoned that in light of the Act’s aim, 
amongst others, to promote orderly collective bargaining, a logical, purposive interpretation of 
the section required the dismissed strikers to notify Equity of their intention to strike personally or 
through their representative to give effect to that objective. Thus, the dismissed strikers could not 
rely on SATAWU’s notice because it covered only the union’s members. The Court concluded 
that the dismissed strikers’ participation in the strike was not protected under the Act and that 
their dismissal was not automatically unfair.  
 
SATAWU appealed the decision of the SCA to the CC, but had to show that this case raised a 
constitutional issue and that it is in the interest of justice to grant leave to appeal. SATAWU 
contended that the meaning the SCA ascribed to section 64(1)(b) is wrong as it is in conflict with 
the express language used by the legislature and unjustifiably curtails the constitutional right to 
strike conferred on all workers by section 23 of the Constitution. The CC found that the Court 
might adjudicate the application as the matter undoubtedly raised a constitutional question as it 
relates to the proper interpretation and application of the provisions of the Constitution and found 
as follows: 
 
“In the context of this case this means that the union, which represented the dismissed strikers in the 
wage negotiations and in the referral for attempted conciliation under section 64(1)(a) before 
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embarking on strike action, was competent also to give the single notice required under section 
64(1)(b). Our concluding observation is this: to hold otherwise would place a greater restriction on the 
right to strike of non-unionised employees and minority union employees than on majority union 
employees. It is these employees, much more than those who are unionised or represented by a 
majority union, who will feel the lash of a more onerous requirement. There is no warrant for that 
where they were already denied the right to bargain collectively on their own behalf in the preceding 
process.”          
 
The CC subsequently made the following order: 
  
 “Leave to appeal is granted. 
 The appeal succeeds with costs, including the costs of two counsels. 
It is declared that the dismissal of the individual applicants on 18 November 2004 by the respondent 
was automatically unfair in terms of section 187(1)(a) of the Labour Relations Act.” 
 
From this CC matter it is clear that the Constitutional right to strike is seen as being inclusive of 
all employees at a workplace and protection is not limited to members who’s union followed due 
process. 
 
It may however be argued that trade unions in South Africa act in bad faith by calling out a 
secondary strike in terms of section 66 of the LRA that reads as follows: 
 
 “66. Secondary strikes 
(1) In this section "secondary strike" means a strike, or conduct in contemplation or 
furtherance of a strike, that is in support of a strike by other employees against their 
employer but does not include a strike in pursuit of a demand and referred to a council if the 
striking employees, employed within the registered scope of that council, have a material 
interest in that demand.  
  (2) No person may take part in a secondary strike unless 
(a) the strike that is to be supported complies with the provisions of sections 64 and 
65; 
(b) the employer of the employees taking part in the secondary strike or, where 
appropriate, the employers' organisation of which that employer is a member, has 
received written notice of the proposed secondary strike at least seven days prior to 
its commencement; and 
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(c) the nature and extent of the secondary strike is reasonable in relation to the possible 
direct or indirect effect that the secondary strike may have on the business of the 
primary employer. 
(3) Subject to section 68(2) and (3), a secondary employer may apply to the Labour Court for an 
interdict to prohibit or limit a secondary strike that contravenes subsection (2).  
(4) Any person who is a party to proceedings in terms of subsection (3), or the Labour Court, 
may request the Commission to conduct an urgent investigation to assist the Court to determine 
whether the requirements of subsection (2)(c) have been met. 
(5) On receipt of a request made in terms of subsection (4), the Commission must appoint a 
suitably qualified person to conduct the investigation, and then submit, as soon as possible, a 
report to the Labour Court. 
(6) The Labour Court must take account of the Commission's report in terms of subsection (5) 
before making an order. 
 
It often happen that the issue of mutual interest that gave rise to the strike may have no benefit 
for the employees of the secondary employer and thus the only aim is to cause wider 
economical harm, although this was the intended purpose of the legislative provision, in forcing 
the secondary employer to put pressure on the primary employer to give in to the demands of 
the labour unions. The Courts are however strict in applying the restrictions in terms of sub-
section (2) when hearing an application in terms of sub-section (3) for an interdict to prohibit or 
limit a secondary strike.  In the matter of Transnet SOC Ltd v SATAWU40 the applicant, Tansnet 
SOC Ltd. sought a rule nisi interdicting an imminent nationwide secondary strike by members of 
the respondent, SATAWU.  The background facts, as considered by the Court on 11 October 
2012, were that SATAWU and three other trade unions embarked on a nationwide protected 
strike in the road freight industry on 25 September 2012, some 2½ weeks before. The strike had 
been marred by numerous incidents of violence. Two days before, a non-striking truck driver lost 
his life after a brick had been thrown at his truck and hit him on the head. On 28 September 
2012, this Court granted a rule nisi in the following terms:    
 
“Declaring that the violent conduct of the respondent’s members in support of strike action is 
unlawful; 
 
Ordering the respondents: 
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to issue public statements to the media, calling on members to desist from any unlawful criminal 
conduct; 
to issue public statements to the media, recording their opposition to any violence, the 
intimidation or damage to property in support of strike action; 
 
Interdicting the respondents and their members; 
from obstructing public roads or interfering with the safe flow of traffic on any public road; 
from obstructing entrances or exits to any workplace, or interfering with the flow of traffic to and 
from such premises, unless authorized by picketing rules; 
from causing damage to any property including any vehicles; 
from committing any act of intimidation, violence, including the carrying of any weapons, 
knopkieries, pangas or other traditional weapons; 
from intimidating or otherwise interfering with any person who does not voluntarily participating 
strike action, including all non-striking employees in the industry; 
from committing any acts of public disorder or violence.”  
 
On 5 October 2012 a final order was granted by agreement between the Road Freight 
Employers Association, SATAWU and another union on the basis that the trade unions would 
take all reasonable steps, including the issuing of public statements, press releases and 
advertisements to communicate to their members the terms of the order of 28 September 2012; 
to unequivocally condemn the use of any type of violence, intimidation or damage to property; 
and to instruct union officials, shop stewards and union members to do whatever is reasonably 
necessary to prevent further incidents of violence, intimidation or damage to property.  
 
SATAWU complied with the terms of this order in so far as it did issue press statements 
condemning the acts of violence that continued to characterize the primary strike. However, it 
seems to have little effect.  Acts of violence and intimidation aimed at non-striking truck drivers 
and other employees have continued apace.   
 
The employers’ organisation, in principle, reached a settlement with three of the trade unions 
engaged in the strike.  However, SATAWU did not accept the wage offer and its members 
continued with their strike action.   
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After a number of false starts, SATAWU served a notice of a secondary strike on the applicant, 
Transnet, on 8 October 2012.  The secondary strike was due to commence on 16 October 2012. 
Transnet employs approximately 63 000 employees across six areas of its operations. 
 
Transnet sought to interdict the planned secondary strike on three main grounds. It submitted 
that the strike notice was defective; a secondary strike by SATAWU’s members will not have any 
direct or indirect effect on the business of the primary employers; and the nature and extent of 
the secondary strike will be unreasonable in relation to the possible direct or indirect effect of 
such a strike on the business of the primary employers.  
 
Steenkamp J, in coming to a decision, commented that on the evidence before the Court, he 
was satisfied that the applicant has made out at least a prima facie case, though open to some 
doubt, to satisfy the requirements for interim relief. The nature and extent of the envisaged strike 
action is such that it will have a major effect on Transnet and on the economy of the country. It 
does not appear to be reasonable in relation to the slight possible effect it may have on the 
primary employers.  It is disproportionate to the goal of strike action, i.e. to force the primary 
employers to accept SATAWU’s demands and subsequently made the following order: 
 
“68.1 A rule nisi is issued calling on the respondent (SATAWU) to show cause on 26 October 
2012 at 10h00 why the following orders should not be made final: 
 
68.1.1 declaring that the secondary strike by the respondent’s members employed by 
the applicant at Transnet Port Terminals and Transnet Freight Rail due to 
commence on 16 October 2012 is in contravention of section 66(2)(c) of the 
LRA; 
68.1.2 directing the respondent to withdraw its secondary strike notice addressed to 
the applicant and dated 8 October 2012; 
68.1.3 interdicting and restraining the respondent from calling for a secondary strike by 
applicant employees at Transnet Port Terminals and Freight Rail pursuant to 
the notice issued on 8 October 2012; and 
68.1.4 directing the respondent to notify its members employed at Transnet Port 
Terminals and Transnet Freight rail not to embark on a secondary strike 
pursuant to its strike notice issued on 8 October 2012.”        
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It is clear from this matter that not only is the Court strict in the application of sub-section (2), but 
especially so if the primary strike is marred by unlawful conduct by union members. 
 
The Courts are however cautious to prohibit strike action if the option of strike action is restricted 
by an collective agreement as was the case in the matter of SBV Services (PTY) Ltd v 
MTWUSA41 in which SBV Services (SBV) contended that the interval arrangements were 
regulated by a collective agreement and accordingly section 65(3)(a)(i) of the LRA precludes the 
strike action.   
 
Section 65(3)(a)(i) of the LRA reads as follows: 
 
“(3) Subject to a collective agreement, no person may take part in a strike or a lock-out or in any 
conduct in contemplation or furtherance of a strike or lock-out- 
  (a) if that person is bound by- 
   (i) any arbitration award or collective agreement that regulates the issue in dispute;  
 
SBV further argued that the dispute, giving rise to the strike is regulated by the settlement 
agreement that requires it to be referred to arbitration and accordingly strike action is precluded 
by section 65(1)(b) of the LRA. When considering section 65(3)(a)(i), the Court posed the 
question as to the effect of the settlement agreement reached between the parties on 29 August 
2007 and concluded that it is clear from the referral documents and the strike notices that there 
exist two different disputes in respect of the meal interval and was of the view that the settlement 
agreement supports this conclusion in that it expressly states that the status quo will be 
maintained until an award or ruling has been made in respect of the payment of meal intervals. It 
was further the view of the Court that although it is accepted that the settlement agreement 
restores the status quo including a clause in the contract of employment, nothing in the 
settlement precludes or ousts the employee’s right to embark on strike action in respect of any 
matter of mutual interest. With regard to section 65(1)(b) of the LRA, the Court concluded that 
the agreement does not make any provision for a requirement that the dispute regarding 
remuneration must be referred to arbitration and consequently ruled that there existed no basis 
for SBV’s contention that the intended strike in support of the strike notice would be unlawful or 
unprotected.     
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5.3 THE ROLE OF THE NATIONAL BARGAINING COUNCIL FOR THE ROAD 
FREIGHT AND LOGISTICS INDUSTRY 
 
The National Bargaining Council for the Road Freight and Logistics Industry (NBCRFLI), has 
been in existence since 1946,42 and has over the years undergone a number of changes, 
primarily in accordance with the laws of the day. The Council is governed by the LRA that allows 
for employer and employee organisations to establish a bargaining council for an industry and 
area. Through the bargaining council, trade unions and employer organisations are able to 
negotiate matters that are of mutual interest to the road freight and logistics industry. This 
approach allows for better regulation of matters that affect the industry as a whole, thereby 
enforcing minimum standards and conditions of employment within the road freight and logistics 
industry. 
 
The NBCRFLI is thus a service-centered organisation whose basic core function is to manage 
conditions of employment between road freight and logistics industry employers and employees 
in order to ensure labour stability within the industry through facilitation, mediation and setting 
minimum standards and conditions of employment between employers and employees within 
the road freight and logistics industry. The Council also provide benefits to industry employees 
through managing the industry’s annual, sick leave and holiday bonus funds, providing Wellness 
services in the form of Trucking Wellness and the Health Plan, as well as managing the industry 
employees’ provident fund.  Their main focus is to improve the quality of service delivered to 
their stakeholders, namely industry employers and employees and their administration has 
footprint of 18 offices based countrywide and is headed by the National Secretary/CEO who 
oversees the day-to-day operations. The Council played a key role in the development of the 
Simplified Main Collective Agreement that was promulgated by the Minister of Labour, Ms 
Mildred Oliphant, on 6 January 2012. The new Agreement depicts a new approach to writing 
Collective Agreements. It simplifies language, rectifies contradictions and group issues of a 
similar nature together in order to allow for better flow and subsequent improved understanding. 
The Agreement became effective on 16 January 2012.   
 
A year prior to the expiry of a current wage agreement, parties to the NBCRFLI come together to 
negotiate a new agreement. Parties start by drawing up a Negotiation Protocol that seeks to 
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guide parties on what they need to do and expect during the negotiation process. There are five 
parties to the Council involved in the wage negotiation process, namely the RFEA and four 
unions – SATAWU, MTWU, TAWUSA and PTWU. Council officials provide information, logistics 
and the necessary support. During the negotiation process, parties (as per the negotiation 
protocol) first exchange their needs (commonly called ‘demands’). During the process, parties 
may seek to go back to their constituencies to seek fresh mandates.   
 
In terms of the Negotiations Protocol, the parties will proceed with the following process: 
 
 * Council will provide them with information requested in the Protocol. 
 * A facilitated workshop will then follow. 
 * Parties will go to their constituencies to seek a mandate. 
 * Needs are then exchanged. 
 * Negotiations starts. 
 * In the event of a deadlock, disputes are facilitated by an accredited commissioner. 
 * If the dispute remains unresolved section 64 of the LRA may be invoked. 
 
The following general needs that have been identified in prior engagements between the parties 
are taken into account: 
 
Essential needs for both parties: 
 * Economic and job stability. 
 * A profitable, competitive enterprise. 
 * Industrial peace. 
 
 Employer needs: 
 * A stable and efficient workplace. 
 * Competitive labour cost. 
 * Productivity. 
 * Industrial peace. 
 * Compliance with labour legislation in the RSA 
 * The ability to adapt rapidly to change (flexibility). 
 * To be perceived as a just employer. 
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 Labour Needs: 
 * Justice and protection in the workplace. 
 * Security of employment. 
 * Prevention of exploitation. 
 * A living wage. 
 * Recognition of individual/family aspirations and commitments. 
 * Recognition for contribution/productivity. 
 * A power structure to recognize these needs. 
 
The negotiations themselves, excluding the submission of the agreement to the Department of 
Labour, takes about four months. A signed agreement is promulgated in the Government 
Gazette and enforceable by the Council. Once an agreement is promulgated, everyone in the 
industry knows what to expect and what is expected of him/her. This sense of certainty among 
all parties help to promote stability within the industry.   
 
The BCRFLI again facilitated the 2012 wage negotiations,43 between the RFEA and SATAWU, 
MTWU, TAWU and PTAWU that commenced in June. A dispute was declared by the trade 
unions on the 16th of July after no settlement could be reached and after two further dispute 
meetings were held in terms of the bargaining councils constitution, a certificate of outcome was 
issued on the 22nd of August 2013 by a Senior CCMA Commissioner, stating that the dispute 
remained unresolved. The four trade unions served a strike notice on the 7th of September, for 
strike action to commence on Monday the 24th of September. In an attempt to resolve the 
deadlock between the parties the bargaining council facilitated further meetings. On Wednesday 
the 19th of September the CCMA offered their assistance to the parties in terms of section 150 of 
the LRA, to resolve the dispute through further conciliation. Senior Commissioners were 
appointed to facilitate this process. Parties met on Friday the 21st, Saturday the 22nd and 
Tuesday the 25th of September to try and reach settlement. Whereas the parties were able to 
reach agreement on many issues, the across the board increment, remained in dispute and the 
strike called by the unions would thus continue.  
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On 29 September 2012 the NBCRFLI issued a circular,44 stating that the RFEA and SATAWU, 
MTWU, TAWU and PTAWU distance themselves from an agreement purportedly reached in the 
NBCRFLI Cash-in-Transit Chamber on Friday 28 September 2012.  The parties contended that 
they do not recognize this so-called agreement in the Cash-in-Transit Chamber as none of the 
parties to the NBCRFLI mandated any of its members to conclude an agreement outside the 
formal process.  When looking at the constitution of the bargaining council it is clear that even 
though these parties to the Cash-in-Transit Chamber could come to an agreement, it had to be 
ratified by the bargaining council. The agreement was however only signed between the majority 
union in the cash-in-transit sector and the RFEA, which meant that the cash-in-transit employees 
would cease participation in the strike and would return to work immediately. The question that 
arises is, what was their motivation for negotiating separately if their prospects for ratification 
were severely limited?  What is clearly evident is that cash-in-transit services only make up a 
small component of the transport sector and therefore their voices may therefore not be heard, 
regardless whether one would negotiate on behalf of an employer or trade union representing 
workers in cash-in-transit services.                     
 
The various trade union members were on strike for close to three weeks by the time the 
NBCRFLI facilitated a wage agreement,45 which was signed by all parties on 12 October 2012. 
The parties concluded that the period of operation of the agreement would be three years, to 
commence on 1 March 2013 and thereafter on the 1st of March of every successive year for the 
duration of the agreement. For the first year a wage increase of 7% was agreed on for the entry 
level, minimum wage and 10% wage increase across the board (ATB).  For the second year a 
wage increase of 7% was agreed on for the entry level, minimum wage and 8% wage increase 
ATB and an additional 0.25% in September 2014.  For the third year a wage increase of 7% for 
entry level, minimum wage and 9% wage increase ATB. It was further agreed that in the event 
that the Consumer Price Index (CPI) measured 4.5% or below, the employers may reopen 
negotiations relating to ATB increases and in the event that the CPI measures 7.5% or above, 
the unions may reopen negotiations on the ATB increases for the cycle commencing 1 March 
2015.  It was agreed that the average inflation for the preceding 12 months as published at end 
December 2014 by Statistics South Africa will be used as measurement to determine if possible 
negotiations on the ATB increases for the cycle commencing 1 March 2015 should be reopened.          
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5.4  THE FREQUENCY OF STRIKES 
 
Since the inception of SATAWU in May 2000, it was clear that it was to be the fastest growing 
union within the Congress of South African Trade Unions (COSATU) and soon set the pace in 
calling out strikes within the transport sector. On 12 September 2006, the now President of the 
Republic of South Africa, Jacob Zuma addressed SATAWU’s Second National Congress, 46 held 
in Gauteng and commented on the role of SATAWU as follows:      
 
“ …You have managed to build a united union that is developing its cohesion faster than many other 
unions who had gone through mergers.  You have a single identity.  You are coming to this congress 
from single regions and branches. The structures you have formed reflect broadly a single identity.  
…Your challenge is to ensure you recruit the thousands of transport, cleaning and security workers 
that are outside your ranks. But first you must recognize you can. You can successfully do that if you 
turn the current membership into active organizers and ambassadors of your union. …For as the 
growth of SATAWU means the growth of the ANC as your members are also expected to play a 
meaningful role, either as direct members of the ANC or through their participation in alliance 
structures. I am saying this because I also hope that a good SATAWU member will know that he or 
she is also a member of the congress tradition, and knows and understands the dynamic relationship 
that exists between the labour movement legacy of COSATU and the SACP and the liberation 
movement led by the ANC. I want to believe that you impress upon all your members the importance 
of the Tripartite Alliance, its significance in achieving the goals that we set ourselves in the Freedom 
Charter. The relationship was best described by the late ANC President, Chief Albert Luthuli when he 
spoke about the trade union movement as being the spear, and the ANC as being the shield and 
saying this in the context of a revolutionary trade union movement.”     
 
This definition of the role and ambitions of SATAWU set the stage for upcoming wage 
negotiations to also be used to increase their membership and by 2009 SATAWU was the 
largest union in the transport sector.  
 
SATAWU embarked on a strike on 7 April 2009 after they could not come to an agreement with 
the Fuel Retailers Association (FRA) and the RFEA. From the outset, MTWU, PTWU and 
TAWUSA indicated that they did not support the strike and would advise their members not to 
participate.  SATAWU demanded that the minimum wage for ultra long-distance drivers should 
increase to R6 000.00 from R4 300.00, representing an increase of 39%, while the general 
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workers salaries should increase to a minimum of R3 000.00 from R2 500.00, representing an 
increase of 20%. SATAWU also demanded a 13% across-the-board increase and a four-months 
paid maternity leave. By 12 April 2009, 50 service stations ran out of fuel and serious concern 
developed on conditions on the road over the Easter holidays. Reports of intimidation spread 
countrywide, with police in Pretoria firing rubber bullets, injuring four drivers, after an illegal 
march. Police in Durban reported that 17 protestors were arrested for public violence and 
malicious damage to property on Thursday, 9 April 2009 in KwaMashu. The MEC for Community 
Safety, 47 Firoz Cachalia has condemned the violence associated with the strike and commented 
“While we respect the decision by SATAWU to embark on industrial action, which is a 
constitutional right and provided for in the Labour Relations Act, we expect such actions to be 
conducted in a peaceful manner and within the confines of the law. It is never good to resort to 
violence and therefore the violent actions, which appear to be a pattern in such strikes, must 
stop now”. On Wednesday, 15 April 2009, the parties agreed to an across-the-board wage 
increase of 11% and at 9,5% by 1 March 2010 and a maternity leave benefit lifted to four 
months. The implementation of the agreement was linked to the Minister of Labour promulgating 
it and extending it to non-parties in the transport sector.         
 
SATAWU and UTATA members employed at Transnet went on strike on 20 May 2010 after 
demanding a wage increase of 15% and rejecting the offer of Transnet of 11%. UTATA, who 
started the strike with SATAWU, accepted an offer from the Passenger Rail Agency of South 
Africa (PRASA) after being on strike for only a couple of days and PRASA unilaterally 
implemented the 10% salary increase. The strike of SATAWU continued and lasted for 17 days 
before the unions accepted the offer of 11%.  Business Unity South Africa estimated that this 
strike had cost the economy about R7billion. The PRASA management accused SATAWU of 
negotiating in bad faith due to the timing of the strike as their intend was to take advantage of 
the 2010 World Cup. SATAWU rejected this claim in stating that their wage negotiations already 
started on 19th March 2010 and that there was enough time to come to an agreement before the 
commencement of the 2010 World Cup.   
 
On 13 February 2011, 65 000 members of SATAWU, TAWUSA, PTWU and MTWU went on 
strike and a few days into the strike, Police Minister Nathi Mtethwa was prompted to issue a 
warning to protesters due to the high level acts of intimidation and violence. The trade unions 
demanded a 20% increase allocated over a two-year period that meant an increase of 10% for 
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2011 and 10% for 2012 against the RFEA’s offer of 7.5% increase per annum. Regardless the 
declaration made by SATAWU’s vice president in an SABC radio interview that the union was 
against violence,48 at least 20 trucks were damaged, 16 people injured and scores of arrests as 
non-striking drivers were beaten and their trucks looted and burned. On 21 February 2011 the 
union agreed to 9% across the board increase for 2011 and 8.5% for the second year.   
 
On 24 September 2012, SATAWU, MTWU, TAWU and PTAWU embarked on strike action after 
failing to come to an agreement with the RFEA. This strike lasted for close to three weeks before 
agreement could be reached on a three-year wage increase that was signed on 12 October 
2012.  The conclusion of this wage agreement secured a stable labour force in the freight 
transport sector for at least another two years.  
 
During the recent national bus strike in May 2013 the Efficient Group economist Dawie Roodt, 49 
said the strike had to end soon because workers ran the risk of striking themselves out of the 
economy.  He commented, “People are making alternative plans to get to work. Some are taking 
taxis, others bikes – and companies are managing their own transport”. Roodt warned that 
workers could find themselves returning to jobs that had become redundant. While the economic 
impact of the strike was worrying, he said this could be pale in comparison to the negative 
impact that annual strike action had on South Africa’s image as an emerging economy.  “Strike 
season is becoming part of the fabric of our country. We look at it as something normal, even 
our president has called it strike season. It definitely isn’t normal – it shouldn’t be part of our 
everyday language.  We have to be concerned about this.” Roodt added. This had a knock-on 
effect of scaring off potential foreign investors, who had a host of other emerging economies to 
choose from. He said strike action this year was already responsible for a 0.5 percent dip in 
South Africa’s projected economic growth of 2.4 percent for the year and demands for higher 
wages were also a concern. He concluded by stating “Since about 2003, the increase in labour 
wages has far exceeded the increase in productivity”.    
 
Notwithstanding the above, it is positive to see that both the employer’s organization and the 
unions are now prepared to negotiate and conclude wage deals over longer periods that would 
mean that the transport sector can base their planning on a much more secure footing. It is 
however clear from the research that the frequency of strike action in the transport sector over 
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the pass decade caused immense harm to the economy and even lead to unacceptable loss of 
life. Stability would be instilled in business if wage negotiation could be agreed to over longer 
periods. This would encourage employment, contrary to ad hoc wage negotiations causing 
labour unrest that leads to volatility in business.           
 
5.5  THE SEVERITY OF STRIKES 
 
Stephans Grootes, 50 a journalist for Eyewitness News perhaps summed up the violence 
associated with strikes in the transport sector most accurately when he reported on 17 February 
2011 as follows: 
 
“Blazing buses, no-go zones, stone-throwing mobs, rank intimidation – sounds like the terror of the 
1980’s.  But it’s not. It’s the current transport workers’ union strike. Add to the overt violence and rage 
a moribund leadership and inept government reaction and our country might be sitting on a powder 
keg and giving off sparks. The last few days have been marked by one of those events that would 
appear shocking almost anywhere else, but is accepted as normal in South Africa. On Tuesday three 
large trucks were intercepted by striking truck drivers. The trucks were torched. From what we know 
the drivers escaped unharmed. On Wednesday at least one bakkie was torched. Several Ram Hand 
to Hand couriers also had to hit the eject button when confronted by marching drivers in the Joburg 
CBD. Compared to what’s been happening in the Mpumalanga town of Ermelo recently, however, it 
looks like a picnic. But the violence that we’ve seen is part of a much larger problem. It occurs during 
almost every strike. And it’s all to do with unions, leadership and anger.     
 
Technically, this specific strike is about money. The South African Transport and Allied Workers 
Union wants a 20% increase over the next two years. The Road Freight Employers Association is 
currently offering around 16% over the same period. It’s not a huge difference, but it’s enough to 
cause a strike.  And those with long memories will remember what happens when SATAWU goes on 
strike. It has the worst reputation for violence among our current crop of unions. In 2006 the same 
union was the driving force behind a long industrial action on behalf of security guards. You may 
remember the guards in your building arrived in normal clothes for a couple of months. The reason 
was so that they wouldn’t get thrown out of the train or taxi they went home in. That’s a moving train 
or taxi by the way. In the end nine people were killed.  SATAWU’s response was to claim there was 
no evidence the deaths were linked to the strike.  The fact that the murders began with the strike and 
died with it makes a nonsense of that claim. As did the testimony of the guards who survived the 
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attacks, one of them pointed out that “I know their faces”.  SATAWU’s general secretary at the time 
was Randall Howard. He’s now special advisor in the ministry of public works.  Now SATAWU’s at it 
again. Its leaders have refused to take responsibility for the latest truck burning, and it’s only a matter 
of time before someone is seriously hurt or killed.  …The real question is what is the heady cocktail 
that leads to such violence during the strikes in South Africa. …Trucks wouldn’t be ablaze if this 
strike wasn’t happening, and security guards wouldn’t have been thrown off moving trains if the 2006 
action hadn’t happened…”   
   
On Monday, 1 October 2012 a 41-year-old truck driver, Gary Steward was killed in Cape Town 
during the transport strike that commenced on 24 September 2012. It was reported,51 that Gary 
was the assistant driver on the day and shortly after leaving the Cape Town airport, their vehicle 
was stoned and Gary was hit on the head.  This happened after three minor unions had agreed 
to call of the strike, whilst SATAWU was still on strike.   
 
The severity of strike action in the transport sector, not only caused disruptions in the economy, 
but also created public perception that unionists and striking workers are prepared to kill in order 
to reach their objectives.  Surely this extreme brutality that played itself out on South African 
television sets every day during the transport strikes over the past decade cannot, to any 
extend, be justified in a country with arguably the most progressive labour legislation in the 
international community.  The question arise as to what extend unions have control over striking 
workers.        
 
5.6  CONTROL OF LABOUR UNIONS OVER STRIKING WORKERS 
 
Control per implication would mean that such person or body having control would necessarily 
have the authority or at least the dominating influence to affect such control. When looking at the 
make-up of labour unions you find your management structures, union officials who are paid by 
the union members to fulfill the objectives of the particular union and then you have your 
members, who seek fulfillment of certain labour expectations by their unions. It may be argued 
that it is thus not in the interest of the union to discipline its members when they engage in 
undesired conduct during strike action and it can thus further be argued that the union officials 
do not have control over their members as the real authority of any union lies in the hands of the 
members.           
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In a study conducted by Yale Law School,52 it was contended that the first basic element in the 
relationship between the union and its members is the power of control exercised by the union 
over the individual. Although the scope and nature in each country would be significantly 
different, the aim of the report was not to detail the various national patterns but to identify the 
principal factors which measure the size and shape of the union’s control over it’s members. It 
was reported that the threshold right of an individual within a union is his right to become and 
remain a member. Refusal of membership or expulsion through disciplining may deprive the 
member of certain social benefits provided by the union and bar him/her from any participation in 
the union’s decisions that may affect his welfare as an employee.   
 
In South Africa, the right to join a trade union and to participate in the activities and programmes 
of a trade union is entrenched in our Constitution and it can be argued that any union member 
that is expelled from a union, but who can still be defined as a worker, can challenge such action 
in terms of section 23 (a) and (b) of the Constitution.    
 
In the matter of SATAWU and Another v Garvas and Others53 the court ruled on 13 June 2012 
that SATAWU was responsible for the damages caused to private and public property during a 
march in Cape Town in May 2006. This ruling is significant in the sense that union leaders would 
have to take reasonable steps to avoid violent behaviour by their members. This would also 
mean that union leaders should desist from making public comments that could excite their 
members and trigger violent behaviour.  Should union leaders not be able to take up their 
responsibility to take control of their members, unionists should seriously reconsider embarking 
on strike action. Knowing that it has become a trend that union members would become violent 
during strike action, it would be irresponsible from unionist not to vigorously pursue all alternative 
and possible avenues, including reasonable demands, before embarking on strike action.        
 
5.7  THE EFFECT OF LABOUR COURT ORDERS OVER STRIKING WORKERS 
 
In the matter referred to above in Transnet SOC Ltd v SATAWU in considering a rule nisi 
interdicting an imminent nationwide secondary strike by members of SATAWU, the Court 
commented that it is difficult to assess the possible future conduct of striking workers, although 
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the Court has however the benefit of being able to consider the conduct that has characterized 
the primary strike to date that has been particularly violent and disruptive, going far beyond the 
aims of orderly collective bargaining and peaceful picketing.  On the conduct of striking workers 
Steenkamp J, remarked as follows: 
 
 “In this regard, one cannot but be reminded of the words of WB Yeats in ‘The Second Coming’: 
   
‘Turning and turning in the widening gyre 
  the falcon cannot hear the falconer; 
  Things fall apart; the center cannot hold; 
  Mere anarchy is loosed upon the world, 
  The blood-dimmed tide is loosed, and everywhere 
  the ceremony of innocence is drowned; 
  The best lack all conviction, while the worst 
  are full of passionate intensity.’       
 
In the case of the primary strike, SATAWU has indeed called upon its members to act peacefully, in 
accordance with the orders of this Court; but it seems to have had little effect. In the era since the 
tragedy at Marikana when workers embarking on a wildcat strike were fatally wounded by members 
of the South African Police Services, nationwide strikes have occurred where the falcon (the workers) 
will not hear the falconer (their union representatives). Even though the current primary strike is 
protected and sanctioned by SATAWU, it does not appear as if the union has managed to maintain 
control over its members.  Anarchy has indeed prevailed; blood has been spilt and non-striking 
workers have been killed.” 
 
In a survey,54 conducted by COSATU and its affiliated unions, it was found that half of their 
members involved in a strike thought the violence by workers was necessary. Around two in five 
thought the violence by the police or management was an appropriate response to the strikers’ 
behaviour. At COSATU’s National Conference held in September 2012, a call was made by 
COSATU to the ANC president Jacob Zuma, for a total reform of the police’s approach to crowd 
control. It was reported,55 that COSATU contended that the way in which the police operate, 
would go a long way to breaking the cycles of violence in strikes. COSATU however 
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acknowledged the role of workers in the violence during strike action and it was reported on as 
follows: 
 
“…Around half of the Cosatu members surveyed in 2012 Cosatu Workers Survey, see violence by 
workers as necessary to achieve an acceptable result,” it said. Follow-up work with focus groups 
revealed that workers often see violence as a last resort, but a necessary one, to get employers to 
listen to their demands. “When we go on strike we lose wages, thus we use violence to make sure 
that the employer listens to our demands fast so that we can go back to work,” said one union 
member quoted in the report.  “There is no other way that the workers can be heard.  Violence and 
strike is the language they [the employer] hear better,” said another…” 
 
In view of the number of members of COSATU and its affiliate unions, that would include at least 
five unions that is active in the transport sector, it is clear that even if only 5% indicated in the 
above survey that violence is necessary, a Court order would not prevent union members from 
engaging in violent actions during a transport strike.     
 
5.8  THE EFFECT OF STRIKES ON THE TRANSPORT SECTOR 
 
It was reported,56 by the Road Freight Employers Association that the 2012 transport strike cost 
estimate per week amounted to R1.2 billion per week for transport companies. The concern with 
any cost estimate is that it remains difficult to account for the indirect losses to companies. Many 
transport companies had to sell off some of their vehicles in their fleet in order to meet their 
monthly financial responsibilities. Notwithstanding the fact that employers had to lay off the 
drivers of these vehicles due to operational requirements, it will take a company many years to 
again reach the level of operation that they had before these strikes. Truck manufacturers in 
South Africa was again surprised by the increase in truck sales in the year following strike action 
in the transport sector, as was reported,57 in Engineering News on 5 June 2013 as follows: 
 
“Sales in the local truck market continued to grow steadily in May, despite a bigger-than-expected 
slowdown in South Africa’s economic growth. This is according to the latest combined sales numbers 
by the National Association of Automobile Manufactures of South Africa, Associated Holdings and 
Amalgamated Automobile Distributors earlier this week. May truck sales increased by 5.23% when 
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compared with the corresponding month last year, to a total of 2677 units. …Breaking the results 
down into the various segments, it is clear that the heavy commercial vehicle segment fared the best 
in May with a 20.8% increase in sales, reaching 483 units.”    
 
This quoted increase in truck sales represents a false sense of growth in the transport sector as 
it indeed reflects a recovery of transport businesses from the three-week strike action in the 
transport sector in 2012, where businesses had to sell off their moveable assets to meet their 
financial obligations.  These sales figures would also only represent a percentage of the 
recovery of transport businesses, as not all the companies would be in a financial position to 
replace their vehicles so soon after the strike action, and some businesses will take a longer 
period to recover, whilst some will never recover and will be forced to close down.    
 
5.9 THE EFFECT OF STRIKES IN THE TRANSPORT SECTOR ON OTHER 
SECTORS 
 
Strikes in the transport sector makes it difficult and in some instances impossible to move 
products with the effect that it will necessarily have an impact on almost all other sectors. Food 
cannot be delivered to supermarkets, coal cannot be delivered to power stations, money cannot 
be delivered to ATM’s, petrol and diesel cannot be delivered at filling stations and if the busses 
cannot run, the staff of some of the essential services will be unable to get to work.    
 
The impact of a strike in the transport sector on the manufacturing sector should also not be 
underestimated. The September/October 2012 transport strike disrupted material supply to the 
motor manufacturing industry and although production did not come to a halt due to their 
contingency plans, it however slowed down production significantly.      
 
5.10 THE EFFECT OF STRIKES IN THE TRANSPORT SECTOR ON THE ECONOMY 
 
The South African Chamber of Commerce and Industry (SACCI) called the latest strike in the 
transport sector during September/October “economic sabotage”. 58 The CEO of SACCI, Neren 
Rau condemned the protest by transport workers in that their actions adversely impact on the 
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activities of all South Africans. On the same strike action, the Efficient Group chief economist 
Dawie Roodt commented as follows: 
 
“In circumstances such as these, with the latest strike being road unions, you either need strong 
political leadership which can put these strikes to an end, or a company needs to ‘implode’ under its 
own weight, closing the company until the problems have lessened.”   
 
Although many forecasts were made on what the 2012 transport strike would have on the 
economy, only individual figures were published on company losses. The state of the economy 
can however not only be assigned to the damage caused by the strikes in the transport industry 
over the past couple of years, as the industry entered a period of serious other challenges over 
the last decade.  
 
Any crises are normally caused by a combination of a few adverse factors. Since 2008, the price 
of fuel increased dramatically, business declined and labour cost increased, making it difficult for 
any business in South Africa to keep its doors open. It is difficult to believe that ten years ago a 
liter of petrol only cost R3.60 against the current price of more than R13.00 per liter.  The sharp 
rise of petrol can also be attributed to a few factors, the first being high inflation and that the 
Rand lost its value and the second factor being the high tax rate on petrol in that it currently 
stands beyond 40% of the petrol price. Companies that invested into fixed assets over many 
years were compelled to sell off these assets in order to continue doing business, as statutory 
obligations such as payments to the compensation fund etc. had to be honoured without 
exception.     
 
5.11 CONCLUSION 
 
In the South African context, with large unions, wage and other negotiations take place on a 
centralized basis, far removed from the workers place of work and the challenges brought about 
by the international recession, high business cost, competitiveness and statutory obligations 
placed by the State.   
 
The South African worker has thus become disengaged with their employer, as they do not have 
the responsibility anymore, to engage their employer, for it is done on their behalf in 
Johannesburg where the power of unionists are located. The South African worker is thus 
 62 
deprived from engaging their employer on an enterprise level in wage and other negotiations, as it 
is done on his behalf. The employer is also deprived from sitting around the negotiating table, as 
the employer is also represented by an employer’s organisation (regardless if a business is 
registered at that organisation) with a small percentage of representation in the industry. Once 
agreement is reached, such agreement is extended by the Minister of Labour to be applicable to 
the whole sector and enforced by the Bargaining Council in that industry. The only responsibility 
that workers in South Africa appreciate is that when their union, call out a strike, they have the 
responsibility to respond by participating in the strike action, the nature and extremity, to be 
determined by the union leaders, with sometimes, agenda’s of their own. It is my contention that 
the Constitutional right to strike in the current South African context supercede any other factor 
such as the sustainability of business and job security of workers and even the restrictions such 
as the requirement of lawfulness is disregarded in order to achieve the goals of the strike. This 
climate was created by unionist and has now progressed by the disengaged workers who are 
disenfranchised by unions who are negotiating on their behalf without protecting the interest of 
the workforce in South Africa.   
 
On the matter of bargaining councils and trade unions’ impact on employment, it has been 
reported,59 that numerous studies by economist have looked at the impact of collective bargaining 
and trade unions on wages in South Africa. Only some of these studies also investigated the 
impact of wage increases on employment, concluding that employment creation is inhibited. The 
main culprit that is blamed in most of these studies is the extension of agreements by bargaining 
councils to non-parties of the agreement. This is referred to by some writers as erga omnes 
(towards all) whereby employees not party to a bargaining council agreement, but falling within 
the industry and area covered by the bargaining council, receive the same wages and social 
benefits as employees who are party to the agreement. This means that all the employers falling 
within the scope of the bargaining council, including those who are not party to the agreement, 
have to pay the wages and benefits specified in the agreement. 
 
Different views exist on the matter of centralist bargaining and the impact on unemployment. The 
analysis of Peter Moll refers to it as  ‘compulsory centralization of collective bargaining in South 
Africa’.60 Although he acknowledges the voluntary nature of industrial councils, he regards the 
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extention of an agreement to all employers within the industry as equivalent to a system of 
compulsory centralized collective bargaining.  He concludes that erga omnes (extention of 
agreements) has had a strong negative impact on economic growth and employment creation: 
 
“Abolition of erga omnes would bring about a dramatic change in the industrial landscape. In many 
industries, employment will grow, particularly at the small-firm end, in response to the lower wage 
patterns.  Overall economic growth would be stronger and would support employment and higher 
wages in the long run.” 
 
This study would thus also, incidentally, identify one of the reasons why striking workers 
intimidate non-striking workers, as they know that it became practice in South Africa for the 
Minister of Labour to extend the agreement to the whole sector. The fact that the striking workers 
must make the sacrifice in not receiving salaries whiles on strike and knowing that the non-
strikers will receive the same salary increase, would be justification for striking workers to resort 
to intimidation and to put any truck on the roads during strike action, under stones. It can thus be 
argued that the practice of extensions of wage agreements is a large contributor to the 
intimidation and violence against non-striking workers.       
 
Notwithstanding any justification or repugnance in the conduct of striking workers in the transport 
industry, all would agree that the effect of these strikes is extremely damaging to transport 
companies and the economy at large.  What is further evident is that it is not in the interest of 
unionist to control their members during strike action and even if it were in their interest, they 
simply do not have the authority to control their members as the power lies with the collective 
member who pays membership to their union. Any Court order is as meaningful as the execution 
of such order. Once respect for our judicial system has been lost or is outweighed by the survival 
needs, as seen by some, or also interpreted as greed by others, of the working masses, 
enforcement will also have no effect.           
 
It is my contention that wisdom prevailed in that the proposed amendments to section 64 of the 
LRA did not make it into the final draft of the Labour Relations Amendment Bill, as it would only 
have lead to the frustration of the right to strike.   
 
In his wisdom, Mark Twain quoted as follows: 
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“Twenty years from now you will be more disappointed by the things that you didn’t do than by the 
ones you did do.” 
 
The reason for introducing labour legislation in South Africa, or in any country for that matter, is in 
order to protect the vulnerable against exploitation, but to maintain a balance with economical 
growth.  In fact section 1 of the LRA reads as follows: 
 
“The purpose of this Act is to advance economic development, social justice, labour peace and the 
democratization of the workplace by fulfilling the primary objects of this Act…”        
 
The situation regarding the dire influence of labour relations on the economy, and especially in 
the transport sector, needs to be addressed as a matter of urgency.  The answer to this would not 
lie with more statutory regulation or the amendments thereof, as our labour legislation are more 
than adequate, but cannot provide for ethical dilemmas. Yes, all would accept that any conduct 
should at least be legal and in an ideal world the law lays down a standard of acceptable 
behaviour that all citizens need to abide by in order to ensure a safe and just society.61 The fact 
that businesses are corporate citizens of the societies within which they operate, they have an 
obligation to ensure that they abide by the laws of their societies. The fact that businesses have 
to make a profit or that they are engaged in fierce competition with their rivals, does not hand 
them a licence to operate above the law. It is therefore imperative that as decisions are made in 
business, the first criterion of ethical decision-making is kept in mind. Ethical behaviour is 
however just as important and applicable on employees and labour unions. The role that labour 
unionist in South Africa has taken up during the Apartheid era has seemingly defined the roles 
that they think they have to play in which the employer is not only the opponent, but the enemy. 
The action of the unions creates the perception of getting as much as possible for as little as 
possible and is seen as been justified due to the injustices of the past.    
 
This perception of labour can only be changed if South African businesses move to a place where 
making a decision in business amount to ensuring that the interest of all parties that are likely to 
be affected, are considered and respected. It is unfortunately not in the hands of labour to bring 
about the perception of businesses in South Africa, as labour will merely react to what is 
presented to them. The change in the conduct of labour will be brought about by the manner of 
how business can change the way of incorporating their labour force into their business. Every 
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sector will be presented with their own challenges of incorporating their workforce, where they are 
not seen as employees, but rather as business partners.     
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CHAPTER 6 
 
 CONCLUSION 
 
From this paper it is clear that strikes in the transport sector has a profound impact and risk on 
any business and thus needs to be managed. Risk in general can be defined as conditions or 
behaviours that can affect a company either beneficially or detrimentally.62 According to Garrett,63 
the concept ‘risk’ found its way into the English language via the Italian word riscare, which 
means ‘to dare’. He claims that risk ‘concerns the real, or possible, events that reduce the 
likelihood of reaching business goals, and increases the probability of losses’. That board of 
directors has an obligation to direct and control the risk of companies is beyond dispute. Where 
boards traditionally only dealt with financial and business risks, they are now expected to deal 
with much broader set of risks, which are sometimes referred to as sustainability risks. Although 
there is growing clarity internationally that boards should take responsibility for a wider set of risks 
than they used to do, this awareness is not complemented with similar clarity on how boards 
should go about executing this broader responsibility.  This also applies to ethics risks and ethics 
is an integral part of reporting, viz. social reporting.  
 
Social construction holds that human communication is the key process that creates and 
maintains realities.64  Organizations and their realities, in this case ethical cultures, are products 
of their member’ worldviews as these emerge in interactions. As such, organizations’ moral 
mindsets are continually shaped by all their members through interactions.  Although there is a 
substantial component of ethical culture that evolves naturally over time, leaders and members 
that share a sense of common ethical purpose and accountability are primary catalysts in 
constructing the organization’s emerging social order. Role modeling appropriate behaviour and 
reinforcing the submerged elements of tales, totems, traditions and taboos that contribute 
positively to strong ethical cultures, are the responsibilities of all members of the organization, 
whether they are performing their job-related duties in isolation, in teams, or in interaction with 
others.  
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Rebels in our society has always been seen as troublemakers, people who do not want to 
conform to an accepted norm. A norm can be described as expected behaviour or a standard of 
average conduct of the community we live in. Prior to the right to strike being constitutionalized, 
employees who went on strike were seen as troublemakers by employers and seen by fellow 
employees as people who had the courage of their conviction to stand up for what they believed 
in. Rightly or wrongly, depending on where one would stand, strikes were always a controversial 
matter. It is evident from the development on the labour law front and for the reason that our 
society is made up by divergent thinkers who’s value will diver in originality and usefulness, it is 
necessary for all role players to recognize that one should follow the appropriate legal remedies 
afforded to us and not to pursue personal positions on cause and effect. However, our society 
was and will always be made up by divergent thinkers that will cause the norm of society to 
evolve.  What was unacceptable during the Apartheid-era is embraced by most today, as it 
became the new norm, precisely because employees could not accept the norm of the day.                  
 
Regardless of the perception from business that unionist make politics of labour, it is clear that an 
employee who partake in strike action has an expectation that his demand for higher wages or 
better working conditions will be met.  During the past couple of years in South Africa it happened 
more often than not that employers had to settle on the high demands from labour.   
 
Strikes in the transport sector, combined with the worldwide recession, brought business owners 
in the transport industry in South Africa at a point where they seriously have to consider the role 
of employees in their business. Capitalism was always associated with greed and the extent in 
which large international corporations were exposed in the past decade, especially in the financial 
sector, gave credence to this perception.  In the South African context, with its enlightened labour 
legislation, it is clear that employees expect to receive their portion of the riches of industries.  It is 
thus clear from the recent strikes that relationships in business and economics go hand in hand 
and for any business to grow it needs to change its culture. It can be argued that the empowering 
of employees should take a back seat until the economy has shown signs of growth again, but it 
is exactly for this very reason why companies should entertain this principle at this time. There 
was never a more opportune time to change the culture of business in South Africa, where most 
businesses are in dire need of growth.          
 
The most valuable commodity in any persons live is ‘time’ for which no material value could be 
placed.  In our society, since time in memorial, employers were bold enough to place a value on 
 68 
the time that employees spend at work and expected from them to fulfill the duties assigned to 
them in exchange for remuneration. The remuneration, in most instances, was dictated through 
the market forces and what an employer can afford or was willing to pay. The employer, or the 
market for that matter, thus valued the worth of an employee. The relationship was always 
unbalanced whereby all the authority lied with the employer, who was thus superior to the 
employee. The statutory provisions in our modern society addressed this issue to some extent, 
but in reality it remains basically the same with the exception of some legal recourse. What is 
evident from society today is that employees now demand remuneration that is no longer based 
on what the market dictates, but on what they believe their time at work is worth. What the strikes 
in the transport sector have indicated is that workers are not prepared to accept an inflation based 
wage increase and therefore transport companies have to rethink the manner in which employees 
are remunerated. What is further evident from the strain that transport companies are under due 
to the high fuel prices and double figure wage increases is that most of the companies cannot 
afford these wage increases. The transport sector thus clearly need to re-position itself with 
regard to engaging drivers on how they would be able to move their trucks and at what costs.   
 
A few companies in the transport sector has recognized, not only motivated by their social 
responsibility to the society in which it operates, but also by the realization of the harm caused by 
the strikes, that they need to change the character of their relationship with their drivers. The new 
strategy engaged in by some transport companies now focus on the empowering or wealth 
sharing with drivers in that the driver now becomes the owner of the truck and can now be termed 
as ‘owner-drivers’ by which the owner driver becomes a sub-contractor of the former employer. 
The former employer in effect becomes a cargo broker, although it retains a small fleet of vehicles 
in order to service some local obligations of contracted clients.   
 
The former employer would thus enter into a transport agreement with the owner-driver in which 
transportation logistics services is required in order to meet its distinct needs of its customers. 
The owner-driver would be engaged as a third party logistics provider in the business of arranging 
and providing for the transportation of property for compensation and would agree to provide 
exclusive services to the former employer on the terms and conditions to be negotiated.              
 
On a practicable level, the vehicle of the owner-driver will be fitted with an additional 500-liter 
diesel tank. The vehicle will be filled with diesel from the facilities of the former employer and will 
thus be able to run from depot to depot without needing to be filled up on route. This would mean 
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that the owner-driver do not have to pay cash for his diesel as the amount of the diesel will be 
deducted from his payment from the former employer at the end of the month, for services 
rendered. The owner-driver will also not have to pay pump prices and even if he started his own 
transport company, he would not be able to negotiate a price of diesel equal to what his former 
employee provides, as all oil companies will negotiate the price on the volume that a company 
purchase.  
 
The owner-driver would acknowledge and agree that the risk of goods in transit shall be borne by 
him once his truck leaves the premises of the client, once loaded.  As the owner-driver bears the 
risk of loss for goods while in transit, the owner-driver shall arrange for appropriate insurance for 
such goods in transit, the cost of which shall be deemed to be included in the rates. The owner-
driver would also sign a non-disclosure agreement. 
 
Although a value of the service cannot be fixed in the contract, an amount is however referred to 
as a benchmark or goal of potential business for the transportation services associated with the 
monthly shipment of goods from and to clients. It is also agreed to optimize the goods loads for 
delivery from each client on a real-time basis, based on orders for products as specified by the 
former employer for each client, in order to minimize the cost of goods shipment, maximize truck 
utilization, and deliver goods expeditiously as practicable. Provision is made to arrange for the 
transportation of returnable goods, such as wet sugar or spoiled products, pallets from clients and 
suppliers in South Africa, and attempt to minimize the stock of returnable goods at clients 
locations while minimizing the return freight cost, in accordance with the performance 
requirements as specified in the contract. It is also agreed that the owner-driver will comply during 
the life of the contract with all rules and regulations established by national legislation and state 
agencies having jurisdiction over the transportation services to be performed pursuant to the 
agreement and shall also maintain a satisfactory safety status with the Department of Transport 
relating also to equipment. Notwithstanding the above, the former employer will inspect the 
vehicle of the owner-driver after every trip and will physically adjust the brakes on the trailers 
before it leaves the depot for another trip. The two parties shall mutually agree on an acceptable 
method of calculating a kilometer rate in relation to the type of load, weight and the route that can 
have a bearing on the rate.    
 
 It is accepted in the transport industry that, even if you have a truck and trailers, it would not 
mean that you would have a business as it would take a transporter many years to establish itself 
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in the industry as reliable and in the process build up many business contacts. This manner of 
engaging drivers in becoming business partners, takes away the financial risk from an owner-
driver, by securing him with a steady stream of income, now not as an employee, but as a 
businessman and partner of his former employer.  
 
This manner of empowering drivers has showed that the few companies who have decided to 
follow this route are not affected severely by the strike. The only risks for these companies during 
strike action, are the routes they follow and with ‘face book’ and ‘twitter’, real time information 
would be received from the public and other drivers, of the hotspots on route. Once a percentage 
in a transport company is reached where the majority of the fleet consists out of owner-driver 
vehicles, all the contracts can be served with limited impact on the business by strike action. The 
positive flow-out from empowering drivers is that a company’s statutory pay-over, such as 
payments to the Compensation Commissioner etc. and amount spend on damage on vehicles 
and maintenance, is also limited to a mere fraction of the former costs. The transport companies 
that have engaged in this new way of empowering their drivers, has prospered to the extent that it 
would not make business sense to go back to the standard way of operating a fleet of vehicles in 
South Africa. One only needs to take to the road to realize the footprint of these growing transport 
companies who have engaged in this new manner of operating a fleet of vehicles. The extreme 
manner of strikes in the transport has thus forced business owners in the transport sector to 
rethink the manner in which they operate their business and realized that they need to empower 
their staff by making them business partners.  Surely, unionist may argue that this manner of 
empowering employees is merely another ploy from employers to escape the employment 
contract. This might be true in some instances, but the proof will always be in the fruit of the tree.     
 
It is time for business, labour and unionist to get creative, original and inspirational. South Africa’s 
labour laws, together with the consequences thereof, is the closest society have ever come in 
reaching a point where the relationship between employer and employee could be described as 
humane.  I am not convinced that labour laws, or any law for that matter, can take society where 
we need to arrive at, although it gave us direction and forced us all to rethink our path. I am 
however convinced that it was never the intention of the Creator that one man should rein over 
another. The transport sector in South Africa has shown that wealth can be shared, and that all 
can prosper. All sectors in our economy need serious rethinking of the manner in which they 
engage with people in making their business, and the lives of people around them, to prosper.   
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